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and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JOURNAL 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of* recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 


In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JourNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 
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War Clause Decisions 
Before and After Pearl Harbor 


by ETHERIDGE JORDAN 


HE validity of a provision in a life or 

accident policy, or benefit certificate, en- 
tirely releasing the insurer from, or in some 
way restricting, its liability under the policy, 
because of the connection of the insured with 
military or naval forces or because of his 
entry into military service, is almost uni- 
versally recognized. A contrary view has 
been expressed on the ground that provi- 
sions of this kind are contrary to public 
policy because they tend to prevent enlist- 
ment in the armed forces of the nation. 
However, in the case of Miller v. Illinois 
Bankers Life Association (1919) 138 Ark. 442, 
212 SW 310, 7 ALR 378, the court said: 
“We do not think the argument is well 
founded. An insurance company has the 
right to select the particular risk it is willing 
to assume and there is no public policy 
against a contract of this sort exempting the 
insurance company, in advance, from lia- 
bility for death of the insured while in the 
military or naval service of the government. 
The stipulation does not provide for a for- 
feiture of the policy, but merely for an 
exemption from liability under certain cir- 
cumstances and conditions. It holds out no 
inducements to the insured to refrain from 
enlistment in his country’s service, and does 
not constitute, in any sense, an agreement 
not to enlist or to evade the draft law.” The 
same opinion was reached in the case of 
Marks v. Supreme Tribe (1921) 191 Ky. 385, 
230 SW 540, 15 ALR 1277. 


When Does Military Service Begin? 


It appears to be settled that one has en- 
tered upon military service, within the mean- 
ing of a provision in an insurance policy 
with respect to military service, when he has 
passed a required examination, taken his 
oath, been enrolled, and subjected himself 
to the orders of the military authorities. 
However, where the provisions of the policy 
are altered only when the insured is en- 
gaged in “active service” the mere enroll- 
ment of the insured and his passing the 
examination and taking the oath, would ap- 
pear insufficient to bring him within the 
purview of these provisions. This holding 
was clearly expressed in the case of Redd v. 
American Central Life Insurance Company 
(1918) 200 Mo. App. 383, 207 SW 74. This 
court, in defining active service, followed 
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the new Century Dictionary Vol. 4 Page 62, 
definition: “The performance of duty against 
an enemy, or operations carried on in his 
presence.” The question before the court 
was: “is one who has entered a military 
training camp, and is there in course of 
training in the medical department of the 
army, thousands of miles from the scene of 
hostilities, to be regarded as in active service 
in the army in time of war?” The court held 
that the plaintiff was entitled to recover the 
full value of the policy on the ground that 
the service mentioned was to be in opera- 
tions by which war is carried on before the 
enemy; that is, the service one renders when 
engaged or assisting in actual hostilities. 


Status or Causation 


The primary question in connection with the 
nature and character of the risks contem- 
plated by the party to a policy of life or 
accident insurance containing a provision re- 
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lating to military service on the part of the 
insured is whether the parties intended that 
the provision should be applicable to relieve 
the insurer from liability, or lessen his lia- 
bility, merely on the basis of the status of the 
insured as a member of the nation’s armed 
forces or, instead, contemplated that, before 
the provision should be applicable, it must 
appear that death occurred as a result of the 
insured’s military activities, and was attribu- 
table, directly or indirectly, to his participa- 
tion in military service. In other words, 
whether the particular clause is the so-called 
“status” or “resulting” type. The “status” 
clause precludes liability solely on the basis 
of the insured’s membership in the nation’s 
armed forces. The “resulting” clause on the 
other hand precludes liability when the loss 
occurs as a result of the insured’s actual 
military activity rather than the result or 
causes to which civilians are also exposed. 
In construing a clause in a life policy which 
declared that the insurance granted was 
“against death from any cause, except mili- 
tary or naval service in time of war”, the 
court in Arendt v. North American Life In- 
surance Co. (1922) 107 Neb. 716, 187 NW 65, 
took the view that since the insured died 
from pneumonia while a soldier at Camp 
Mills the death was from a disease which 
attacks civilians as well as soldiers and 
sailors and was not especially connected with 
his military service, the war clause of the 
policy was inapplicable and the insurer was 
liable for the face amount of the contract. A 
similar view was taken in an earlier decision 
in 1871 in the case of Welts v. Connecticut 
Mutual Life Insurance Company, 48 NY 34, 
8 Am. Rep. 518 where the insured was super- 
intending the building of a bridge for use 
by the Union Army thirty miles behind its lines 
and was shot by men without any of the 
insignia of war and doing nothing for the 
service of the republic or confederate cause. 
In analysing the policy the court said “the 
language used can be considered as includ- 
ing only death from casualties or conse- 
quences of war or rebellion, carried on or 
waged by authority of some de facto gov- 
ernment. 


A more interesting problem presents itself 
in policies which contain provisions with re- 
spect to military service which employ the 
words “engaged in military or naval service.” 
In the case of Benham v. American Central 
Life Insurance Company (1919) 140 Ark. 612, 
217 SW 462, the court took the view that a 
policy which provides for exemption from, 
or a reduction of, liability in the event the 
insured meets his death while “engaged” 
in military service contemplates that the 
death must have resulted from some activity 
undertaken in the course of such service in 
contradistinction to the mere happening of 
the death during the period of time in which 


THE 


INSURANCE LAW JOURNAL 


the insured was in the service. This case 
involved the death of a soldier from influenza 
in a hospital in Dallas. A decision favorable 
to the plaintiff was reached on the ground 
that the death was in no sense caused by 
performing any military service, or in conse- 
quence of being engaged in military service. 
The same construction of “engaged” was ap- 
proved a year later in 1920 in the case of 
Nutt v. Security Life Insurance Company, 142 
Ark. 29, 218 SW 675. 

However, in other cases the courts have 
declined to construe the term “engaged” as 
implying that the death of the insured must 
have resulted from his participation in mili- 
tary activities, and have reached the conclu- 
sion that a provision exempting or reducing 
the liability of the insurer where the insured’s 
death occurs while he is “engaged” in mili- 
tary service does no more than indicate the 
parties intention that the death of the in- 
sured during the period when he is a partici- 
pant in military service is not protected by 
the policy. This construction was applied in 
the case of Bradshaw v. Farmers and Bankers 
Life Insurance Co. (1920) 107 Kan. 681, 193 
P. 332, 11 ALR 1091. Similar decisions were 
reached by courts in Missouri, Washington 
and North Dakota. A provision in a life 
policy exempting the insurer from liability, 
or reducing the amount of such liability, in 
the event that the insured faces military 
service, is applicable equally to voluntary 
service by way of enlistment or to compul- 
sory service under conscription laws. 137 


ALR 1277. 


When Does a State of War Exist? 


Since the attack at Pearl Harbor on Dec. 7, 
1941 at least six war clause decisions have 
been handed down. A very interesting issue 
was involved in a case decided by the Idaho 
Supreme Court in the case of Rosenau v. 
Idaho Mutual Benefit Ass’n, [9 CCH Life 
Cases 479] 149 P. (2d) 227. The policy con- 
tains the following provision: 

“This policy does not cover death, disability 
or other loss sustained while in military, naval, 
or air service of any country at war except 
that should death, disability or other loss be 
sustained while the member is in such service, 
or within six months after the termination of 
such service, as the result of wounds, injuries 
or disease suffered or contracted while in such 
service, the Association shall be liable only for 
the return of the amount paid in by the member 
of this policy."’ 


Rosenau was a 2nd Class Seaman, U. S. 
Navy at the time of his death at Pearl 
Harbor on Dec. 7, 1941. The defendant As- 
sociation contended that under its policy, it 
was relieved of liability claiming that Rose- 
nau met his death under circumstances not 
covered by the policy. The trial court en- 
tered judgment in favor of the beneficiaries 
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for the face of the policy and the Association 
appealed. The trial court held for the plain- 
tiff on the ground that war did not exist 
between the Government of the United 
States and the Imperial Government of Japan 
until Dec. 8, 1941. See West v. Palmetto 
State Life Ins. Co., 145 ALR 1461 [8 CCH 
Life Cases 1035}. 


The Idaho Supreme Court, in holding for 
the plaintiff cited Article 1, Section 8 of the 
Federal Constitution which provides that the 
congress has the power to declare war. The 
court recognized the fact that courts are 
bound by declarations of war by the proper 
departments of government, and until there 
has been such a determination, cannot take 
judicial notice of the existence of war. In 
67 CJ Page 336, it is said: 

‘“‘War in the legal sense is the state of nations 
among whom there is an interruption of all 
pacific relations and a general contestation of 
arms by authority of the several sovereigns; it 
is not a mere contest of force, but must be an 
armed struggle carried on between two political 
bodies, each of which exercise de facto authority 
over persons within determinate territory, and 
its existence is determined by the authorized 
political department of the government. So, 
lawful war can never exist without the actual 
concurrence of the war making power, but may 
exist prior to any contest of armed forces. The 
courts are bound by a declaration.”’ 


Declaration of War Not Necessary 


A logical conclusion was reached in the dis- 
senting opinion. In support of their opinion, 
the Justices remind us that neither the presi- 
dent as commander-in-chief of the army 
and navy nor the congress of the United 
States actually “declared” war against Japan. 
Quoting the message of the president, it 
was contended that the Imperial Govern- 
ment of Japan had committed unprovoked 
acts of war against the Government and that 
he had directed that all measures be taken 
for our defense. His message concluded as 
follows: “I ask that the congress declare 
that, since the unprovoked and dastardly 
attack by Japan on Sunday, December 7th, 
a state of war has existed between the 
United States and the Japanese Empire.” 
Congress accordingly declared that “the 
state of war between the United States and 
the Imperial Government of Japan has thus 
been thrust upon the United States” and “is 
hereby formally declared.” The court said 
that the resolution by congress was an 
acknowledgment and recognition of both the 
state and condition of war having its incep- 
tion in the “unprovoked act” of war against 
the Government of the people of the United 
States. They cited an article by Professor 
Tomlinson in 67 CJ Section 4, Page 338 
which says: “War may be commenced, or 
its existence formally recognized, by decla- 
ration of one or both of the parties thereto; 
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but, except as otherwise provided by the 
Hague Convention of 1907, a declaration is 
unnecessary, and war may commence with 
the outbreak of actual hostilities, and may 
exist without a declaration on either side, or 
prior to a declaration, which, when made, 
may declare the previous existence of war 
and fix the date on which it commenced.” 
The same view was adopted in the case of 
Stankus v. New York Life Insurance Co., 312 
Mass. 366, [7 CCH Life Cases 1083] 44 NE 
(2d) 687 and Vanderbilt v. Travelers Insur- 
ance Company, 184 N. Y. Supp. 54, 112 Misc. 
REP. 248 which defined war as, 

“A conflict between the armed forces of two 
nations under authority of their respective gov- 
ernments would be commonly regarded as war.”’ 
In the Stankus case, the court stated that ‘‘wars 
are being waged today that began without any 
declaration of war. The attack by the Japanese 
on Pearl Harbor on Dec. 7, 1941 is the latest 
illustration. This is not a modern method, for 
it has been said that, ‘‘from out of 118 wars 
that occurred between 1700 and 1872, in hardly 
ten did formal declarations precede the com- 
mencement of hostilities.”’ 


“Enrollment” in Service 


A different but interesting issue was in- 
volved in the cases of Lindsey v. Life and 
Casualty Insurance Company, |9 CCH Life 
Cases 202] and McLeod v. Life and Casualty 
Insurance Company [9 CCH Life Cases 222]. 
The policy in question provided that, “the 
insured may serve in the navy or army of 
the United States or in the National Guard 
in time of peace or for the purpose of main- 
taining order in case of riot; in time of actual 
war, however, a written permit must be ob- 
tained from the company for certain service 
and an extra premium paid. Should the in- 
sured die while enrolled in certain service in 
wartime without such permit, the company’s 
liability will be restricted to the net reserve 
of this policy.” Under accidental death 
benefit, the policy excluded benefits “while 
the insured is in military or naval service in 
time of war.” At the time of the death of 
the insured, James L. McLeod, he was in 
the naval service of the United States during 
World War #2. His death was not con- 
nected in any way with the performance of 
duties in the United States navy. 


In construing this war clause, the court 
could not sustain the contention by the de- 
fendant in error that because the insured 
was at home on leave that the provision of 
the policy with respect to military and naval 
service does not apply. The fact that he was 
granted a furlough or leave of absence did 
not remove his name from the roll of the 
navy, but merely permitted him, while still 
in the naval service, to absent himself for a 
eertain time from his station. The court 
therefore, upheld the provision of the policy 
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with respect to obtaining permit from the 
company and for the payment of an extra 
premium for services required in the U. S. 
Navy. (Contrary holding: Young v. Life & 
Casualty Insurance Company of Tenn. [9 CCH 
Life Cases 947], (South Carolina).) 


Conclusion 


We have observed that war clauses in insur- 
ance policies are universally recognized and 
not contrary to public policy. This has been 
demonstrated in suits arising out of both 
World War # 1 and World War # 2. With 
the occasional exception of clauses in the 
Lindsay and McLeod cases, the interpretation 


in future suits involving war clauses will 
depend in a large measure on whether the 
exclusion clause is of the status or resulting 
type. There is little doubt so far but what 
the courts will construe a clause reading 
“while engaged in military or naval service” 
to exclude only death while performing 
actual acts of war against an enemy. The 
status clause on the other hand precludes 
liability solely on the basis of insured’s 
membership in the nation’s armed forces. 
Under this type of exclusion clause, the 
courts seem to take the view that if the 
insured dies from disease or injury while 
not engaged in an actual military activity, 
the exclusion clause is not applicable. 












The Minnesota Attorney General, re- 
versing two early adverse opinions ren- 
dered in 1927 and 1932, has now held 
that a premium deposit agreement is 
valid, that the deposit of premiums does 
not constitute banking or require the 
company receiving such deposits to 
comply with the banking laws. Under 
the particular agreement in question the 
insurer agrees that while the policy is in 
force and there is no indebtedness on it, 
the insured may deposit with it sums 
of money in any amount not less than 
$5 for the purpose of paying for the 
premiums. The deposits are to be held 
by the company and accumulated with 
interest at such rate as may be deter- 
mined by it at not less than two percent 
per annum. The company will, after 
funds have been deposited under the 
agreement, without further action of the 
insured, pay from and charge against 
the deposit fund a sum sufficient to 
cover any premiums thereafter becom- 
ing due under the policy and remaining 
unpaid on the last day of grace not- 
withstanding the fact that the automatic 
premium loan of the policy might other- 
wise be effective. Tlfe insured has the 
right, on written request made to the 
company, to withdraw the deposit fund 
or any balance thereof in its entirety, 
provided that the company may, at its 
option, defer cash payment for a period 
not exceeding ninety days. 

“While it is true that all of the func- 
tions of a bank need not be exercised in 
order to constitute an institution a bank, 
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‘individuals and corporations frequently 
engage in transactions which bear a re- 
semblance to those in which banks en- 
gage. In such cases the fact that banks 
have such power does not prove that 
the exercise of such power is a form of 
banking.’ ” 

“It is apparent from the agreement here 
submitted for consideration that it is 
merely an ‘incident and auxiliary’ of the 
contract of insurance. The purpose is 
obviously to permit a policy holder at 
times when he can afford it to make de- 
posits to provide for the payment of 
premiums which may be difficult to meet 
in periods of unemployment, illness, or 
financial stress. The total amount of 
payments which may be made is lim- 
ited. A minimum which may be de- 
posited at any one time is fixed. It is 
not contemplated that the money may 
be withdrawn by check or in any usual 
manner in which money is paid out by 
a bank. Notice of intention to withdraw 
may be required. We do not believe 
that the fact that the policy holder has 
the right to withdraw his deposit at any 
time changes the character of the trans- 
action. We are therefore of the opinion 
that the form of agreement submitted is 
proper and any transaction carried out 
in accordance with its terms a proper 
function of an insurance company. The 
previous opinions of this office to the 
contrary are reversed”.—Opinion of the 
Minnesota Attorney General, July 13, 
1944. 
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A Summary of Federal 


War Laws Affecting Life Insurance’ 


by GANSON J. BALDWIN 


HE main “war law” affecting private 

life insurance (as distinguished from 
government life insurance), is the Soldiers’ 
& Sailors’ Civil Relief Act, which enables 
everyone in military service to keep his (or 
her) life insurance, up to $10,000, from laps- 
ing (if the policies qualify under the law), 
and which also protects policies which have 
been pledged as collateral with banks, loan 
companies, or other creditors. 


Government life insurance is issued under 
another “war law”, the National Service 
Life Insurance Act, which enables every- 
one entering service to obtain $10,000 of 
insurance, which may be retained after serv- 
ice ends, the rates being low because the 
costs of administration, and of the extra 
hazards of military service are borne by 
the government. Unlike private insurance, 
the benefits are payable only in installments 
and the choice of beneficiaries is limited to 
close relatives such as a wife, child, parent, 
brother or sister. 


Lapses Prevented 


The Soldiers’ & Sailors’ Civil Relief Act of 
1940 (Public Law 861, 76th Congress) as 
amended October 6, 1942 (Public Law 732, 
77th Congress) provides that private life in- 
surance up to $10,000 may be protected 
against lapse until 2 years after the insured’s 
military service ends (if the insurance quali- 
fies under the law). Accruing premiums 
and interest will be treated like automatic 
policy loans, even if they exceed the cash 
value of the insurance. If at the end of the 
2 year period after service the policyholder 
has not repaid enough to bring the total in- 
debtedness down to the cash value, the in- 
surance lapses and the U. S. A. pays the 
insurance company the excess above the 
cash value, and the insured must reimburse 


the U. S. A. (Secs. 400-408). 


The person in service must be the insured 
and he must be the owner and holder of 
the policy and must have an interest therein 
(Sec. 400 (c)). Policies assigned as security 


* The section numbers refer to the Acts men- 
tioned. The ‘‘Regulations’’ referred to are those 
of the Veterans’ Administration, which admin- 
isters the Acts. 
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for loans may be protected, and the consent 
of an assignee or beneficiary is not required 
(Regulation 3333). 

Interest on unpaid premiums will accrue at 
the rate fixed in the policy for loans, or, if 
none is stated, at the rate fixed in other 
policies issued by the insurer at the time 
that the policy was issued (Sec. 405). 

If the insured dies while the policy is pro- 
tected, the unpaid premiums with interest 
(and any other indebtedness against the 
policy) will be deducted from the death 
benefits (Sec. 405). 


What Is Protected 


Insurance qualifies for protection if it was 
taken out and the first premium was paid at 
least 30 days before entering service (or 
before October 6, 1942); and if military 
service, or the activities which a person 
might have to engage in while in service 
(such as aviation), will not reduce the death 
benefit or restrict the coverage; and if it is 
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in force on a premium paying basis at the 
time of application for protection; and re- 
gardless of whether it is on a life, endow- 
ment or term plan, or is a benefit in the 
nature of life insurance arising out of mem- 
bership in any fraternal or beneficial as- 
sociation (Sec. 400). 

Annuity contracts providing for payment of 
a substantial death benefit in the nature of 
life insurance may be protected if otherwise 
eligible (Regulation 3321[c]). 

Group insurance will not be protected un- 
less an individual or separate policy is com- 
pletely released to the insured, and is otherwise 
eligible (Regulation 3321[c]). 


U. S. Government Life Insurance, and Na- 
tional Service Life Insurance, and War Risk 
Insurance are not protected (Sec. 400 (a)). 
Dependents can not protect insurance on 
their own lives under these provisions, and 
neither can persons under order to report 
for induction (Secs. 306, 106). 


Application to Protect 


An application to protect the insurance 
should be sent to the insurance company or 
benefit association, and a copy should be 
sent to the Veterans’ Administration (Sec. 
401). Application forms are supplied by the 
Veterans’ Administration, but “any writing 
signed by the insured and identifying the 
policy and the insurér, and agreeing that 
his rights under the policy are subject to 
and modified by the provisions of this 
article”, (Article IV) “shall be sufficient as 
an application for the benefits of this article, 
but the Veterans’ Administration may re- 
quire the insured and insurer to execute 
such other forms as may be deemed ad- 
visable” (Sec. 402). When such an applica- 
tion is made, the insured and the insurer 
are deemed to have agreed to such modifi- 
cation of the policy as may be necessary to 
make it conform with the Act (Sec. 402). 
The application should be made by the in- 
sured, or by a person designated by him, or, 
if he is outside the continental United States 
(excluding Alaska and the Panama Canal 
Zone), a beneficiary may make the applica- 
tion (Sec. 401). 


If an insured makes application for protec- 
tion of policies on his life totaling in excess 
of $10,000., the Administrator of Veterans’ 
Affairs is authorized to have the amount of 
insurance divided into two or more policies 
so that protection may be extended to in- 
clude policies for a total amount of insur- 
ance not to exceed $10,000., and a policy 
which affords the best security to the Gov- 
ernment shall be given preference (Sec. 
401). 
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The $10,000. limit is based on the face 
amount of the insurance, without regard to 
any loans or indebtedness, or any accruals, 
such as paid up additions, dividend accumu- 
lations, etc. (Regulation 3321[d]). 


Disability and Double Indemnity 


Protection 


Disability or double indemnity provisions in 
a life insurance policy are not protected un- 
less the policyholder pays the premiums for 
these provisions, or unless the policy does 
not mention a separate premium for these 
provisions, but if protection is requested for 
not more than $5,000 of life insurance the 
double indemnity provisions may be in- 
cluded if otherwise qualified (Regulations 
3322[b] and 3327[b]). 


Installment benefits would be equivalent to 
$10,000 face amount if the income to the 
beneficiary would not exceed about $2,180 a 
year for 5 years; or $1,170 a year for 10 
years; or $840 a year for 15 years; or $670 
a year for 20 years; or $570 a year for 25 
years; or $510 a year for 30 years; or $460 
a year for 35 years; or $430 a year for 40 
years (using a 3% discount basis). 
Installments for the lifetime of a beneficiary 
may be valued by determining the benefi- 
ciary’s expectation of life and then applying 
the figures in the preceding paragraph. 
Expectation of life at age 20 is about 42 
years; at 25, about 39; at 30, about 35; at 
35, about 32; at 40, about 28; at 45, about 
25; at 50, about 21; at 55, about 17; at 60, 
about 14; under the American Experience 
Table of Mortality. 


While protected, no dividends, loans, sur- 
render values or other benefits can be with- 
drawn or used to purchase dividend additions, 
without the consent of the Veterans’ Ad- 
ministration, but dividends or benefits shall 
be added to the value of the policy to be 
used as a credit when final settlement is 
made with the insurer. The insured is not 
prevented from changing the beneficiary or 
electing to have death benefits paid in in- 
stallments or in such other ways as the 
policy allows (Sec. 404). The insured may, 
if he wishes, pay any premiums directly to 
the insurance company, or may pay any 
loans, without losing the protection of the 
law (Regulation 3327[b]). 


Policyholders who do not want Govern- 
ment protection may pay their premiums as 
usual, or they may be able to arrange for 
automatic premium loans, or to have the 
Government deduct premiums from military 
pay and remit directly to the insurance com- 
panies each month, in which case the policy- 
holder should arrange with the insurance 
company to accept payment in monthly in- 
stallments. 
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Pledged Insurance 


If life insurance was pledged before enter- 
ing service to secure payment of an obliga- 
tion of the insured (except a policy loan by 
the insurer), it is a misdemeanor for the 
assignee to surrender the insurance for its 
cash value or to withdraw the loan value 
or to use any other rights under the assign- 
ment, during the insured’s service and one 
year thereafter, (or while he is under order 
to report for induction, or is an Enlisted 
Reserve Corps member under order to 
report for service), unless premiums are un- 
paid, or unless the insured consents in writ- 
ing during that period, or unless he dies; 
except by permission of a court, which may 
protect the insured unless his service has 
not materially affected his ability to meet 
the obligation (Sec. 305(1) and (3); 106). 


Premiums guaranteed by the U. S. A. un- 
der the Act are not considered unpaid (Sec. 
305 (1)). 

Interest on policy loans is not mentioned in 
these provisions and therefore non-payment 
of such interest would not justify the as- 
signee in withdrawing the cash value or 
loan value, etc., without permission of a 
court. 

Dependents may apply to a court for similar 
protection for pledged insurance on their 
own lives, while persons in service are pro- 
tected automatically (Sec. 306). 


Government Insurance 


The National Service Life Insurance Act of 
1940, as amended (Secs. 601-618, also cited 
as 38 U. S. Code 801-818) provides that 
$10,000 of 5-year term insurance, convert- 
ible after 1 year into ordinary life insurance, 
or into 20 or 30 payment life insurance, is 
obtainable from the Government by those 
entering military service. If total disability 
occurs before age 60, and lasts for 6 
months, premiums may be waived while 
total disability continues. Death benefits 
are payable in monthly installments (not in 
alump sum). The choice of beneficiaries is 
limited to either the spouse, child, adopted 
child, stepchild, illegitimate child, parent (or 
adopted parent, or a person who was a 
foster parent for at least a year before 
service) or a brother or sister. 


After service ends this insurance may be re- 
tained at the same premium rates (Secs. 
606-607). Policies are not issued for less 
than $1,000 face amount (Sec. 602 (q)). 

The policy provisions are similar to those 
usually found in insurance company policies 
of the same type, as to loans, cash values, 
nonforfeiture benefits, reinstatements, days 
of grace, etc., and dividends may also be 
allowed. Premium rates and “cash, loan, 
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paid up, and extended values, and all other 
calculations in connection with such insur- 
ance”, are based on the American Exper- 
ience Table of Mortality, with interest at 
3% per annum (Sec. 602(e)). 


The Term Insurance, at ages 19, 20, or 21, 
will cost 65¢ a month for each $1,000 of in- 
surance. The rate is 66¢ at 22 or 23; 67¢ at 
24 or 25; 68¢ at 26; 69¢ at 27 or 28; 70¢ at 
29; 71¢ at 30; 72¢ at 31; 73¢ at 32; 74¢ at 33; 
75¢ at 34; 76¢ at 35; etc. 


If converted into Ordinary Life insurance 
after 1 year, and within 5 years, the rates 
would be about twice as much, at the earlier 
ages. 


Benefits to Beneficiaries 


The amount of the monthly installments 
which beneficiaries will receive is not speci- 
fied in the law and is determined by com- 
putation, as illustrated in the next two 
paragraphs. 


A beneficiary under 30 years of age when 
the insured dies receives monthly install- 
ments for 20 years (240 installments) of 
$5.51 on each $1,000 of insurance, or a maxi- 
mum of $55.10 a month, on $10,000 of in- 
surance. If the beneficiary dies before 
receiving the 240 installments, the balance 
of the installments go to the next benefi- 
ciary (Sec. 602(h)(i)). 


A beneficiary 30 or more years of age re- 
ceives monthly installments for life. The 
size of the installments would depend upon 
the beneficiary’s age at the time of the in- 
sured’s death. For example, if the benefi- 
ciary is then 30, each monthly installment 
would be $3.97 for each $1,000 of insurance; 
if 40, $4.50; if 50, $5.39; if 60, $6.81; and if 
70, $8.51. If the beneficiary dies within 10 
years, before receiving at least 120 install- 
ments, the balance of the installments, to 
complete 120 installments, goes to the next 
beneficiary (Sec. 602(h)(i)). 


Benefits to beneficiaries are exempt from 
taxation, and cannot be attached or seized 
by a creditor of the insured or of the bene- 
ficiary, either before or after the proceeds 
are paid to the beneficiary. Beneficiaries 
cannot assign away their benefits. (Sec. 


616; 38 U. S. Code 816; 454-a). 


The order of the beneficiaries may be desig- 
nated by the insured, but he is not allowed 
to name persons outside of the group men- 
tioned, and if he does not specify the order 
in which he wishes them to benefit, the 
installments will be paid to the spouse, if 
living; otherwise to the children (and 
adopted children), in equal shares; other- 
wise to his parents, in equal shares; other- 
wise to his brothers and sisters, in equal 
shares (Secs. 602(g)(h); 601(e)). 
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Beneficiaries may be designated or changed 
by written notice to the Veterans’ Adminis- 
tration. If no beneficiary has been desig- 
nated, it may be done by a will (duly 
probated), but designations made by notice to 
the Veterans’ Administration cannot be 
changed by a will (Veterans’ Administra- 
tion Ins. Form 398, Sec. 14). 

“No installments of such insurance shall be 
paid to the heirs or legal representatives as 
such of the insured or of any beneficiary, 
and in the event that no person within the 
permitted class survives to receive the in- 
surance or any part thereof no payment of 
the unpaid installments shall be made.” (Sec. 
602(j)). 

Application for insurance should be made 
within 120 days after entering active serv- 
ice. If made later, satisfactory evidence of 
good health is required. 


Claims and Suits 


Death will not be presumed unless “evi- 
dence satisfactory to the Administrator is 
produced establishing the fact of the con- 
tinued and unexplained absence of any 
individual from his home and family for a 
period of seven years, during which period 
no evidence of his existence has been re- 
ceived” (Sec. 610, which appears to be am- 
plified by Public Law 591, 77th Congress, 
which requires “that after diligent search no 
evidence of his existence after date of dis- 
appearance has been found or otherwise 
received”). 

Claimants may act on their own behalf, or 
may be represented gratuitously by ap- 
proved veterans’ organizations (38 U. S. 
Code 101, 103-4), or by approved attorneys 
whose fees are limited to $10 in any one 
claim (38 U. S. Code 102-4; 551), except 
that in a suit against the United States upon 
a denied claim (38 U. S. Code 445) the court 
may award the attorney up to 10% of such 
— as are recovered (38 U. S. Code 
551) 


In suits aganist the United States upon de- 
nied claims, all parties having or claiming 
an interest may be made parties; and the 
Government may bring a suit in the nature 
of an interpleader where there is a dispute 
as to who is entitled to payment (38 U. S. 
Code 445). However, the decision of the 
Administrator as to a claim for waiver of 
premiums for disability “shall be conclusive 
and binding on the court” (Sec. 617). 


Automatic Insurance 


Automatic insurance on those dying in 
service between October 8, 1940, and April 
19, 1942, inclusive, from injury or disease 
incurred in the line of duty, was granted to 
the extent necessary to make their govern- 
ment insurance at least $5,000. This auto- 
matice insurance is also payable in monthly 
installments, but the beneficiaries are fixed 
as the widow or widower, if living and while 
unremarried; if none, the child or children 
(including adopted children) in equal 
shares; if none, a dependent mother or 
father in equal shares. (Sec. 602 (d 2; d 4)). 


Automatic insurance for those totally dis- 
abled between October 8, 1940, and April 
19, 1942, inclusive, in line of duty, was 
granted to the extent necessary to make 
their total government insurance at least 
$5,000, if disability is continuous for 6 
months (Sec. 602 d 3; d 4). Similar bene- 
fits are granted to those captured, besieged 
or isolated during that period, for 30 days 
part of which extended beyond April 19, 
1942 (602 d 3 B). Beneficiaries may be 
selected within the regular limits. 


Aviation cadets and pilots are also protected 
by provisions for automatic insurance (10 
U. S. Code 297-308a, June 3, 1941, amended 
July 8, 1942; 34 U. S. Code 841la-850m, 
August 4, 1942; 38 U. S. Code 802 (d) (2), 
October 17, 1942). 


SS 


Juries are People ' 


“The genius of our law does not claim for its infallibility; it recognizes that there 
is an element of uncertainty that enters into every forensic contest, which human 
wisdom cannot always make certain, and its aim is to come as close to the right 
as the means at hand will permit. Under our system of Jurisprudence the jury 
is the tribunal to which questions of this kind are submitted for determination, 
and with all their human liability to err we have never yet discovered any better 
tribunal for the trial of questions of fact even where highly scientific propositions 
are involved.”—(Quoted in Kundiger, Spec. Admx. v. Metropolitan Life Insurance 


Co., 10 CCH Life Cases 82.) 
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Inference of Negligence 


In Aviation Accident Cases 


by KENNETH R. THOMPSON 


HAT allegations are necessary before 
W the doctrine of res ipsa loquitur ap- 
plies? On April 18, 1933 Gregory, 
owner of a plane, with Gregory, Jr., as pilot, 
and Martin and Herndon, as guests, were 
all killed when the plane fell. The widow 
of Herndon brought suit against the pilot, 
and stated in the complaint: “The exact 
character of the negligence which 
caused the said airplane to crash, and to 
burn, is not and cannot be known 
to this plaintiff for the reason that the entire 
management and control of said airplane was 
in the said W. N. Gregory and the said W. N. 
Gregory, Jr., but had they not been negligent 
in respect to the management and control of 
said airplane the same would not have fallen 
and burned and killed the said Herndon.” 
The court under these circumstances said 
the complaint was demurrable unless the 
doctrine of res ipsa loquitur applied. 
The court after citing airplane cases in 
which the doctrine was applied said: “But 
in each of these cases the complaint alleged 
some act of negligence or some unusual or 
out of the ordinary occurrence, justifying 
the application of the doctrine. .’ The 
court went on to say that in the case before 
it the accident may have been caused by 
one or more of a number of reasons over 
which the owner and operator of the airplane 
had no control, and if it be left in doubt 
as to what was the cause of the accident or 
if it may well be attributed to the act of 
God or unknown causes as to negligence, 
there is no presumption to aid the plaintiff. 
In conclusion the court said: “If the com- 
plaint had alleged some particular act of 
negligence or some unusual or out of the 
ordinary occurrence, from which negligence 
might be presumed, such as cranking the 
engine without blocks in front of the wheels 
as in the Genero case [Genero v. Ewing, 176 
Wash. 78; 1934 USAvR 11. Note in 5 Air 
Law Review page 216.] or attempting 
to land at too low and unsafe a speed or at 
a dangerous or unsafe place as in the Seaman 
[Seaman v. Curtis Flying Service, Inc., 247 
N. Y. S. 251; 1931 USAvR 227.] and Stoll 
cases [Stoll v.C urtis, etc., 1930 USAvR 148.] 
... orhada collision occurred with another 
airplane as in the Smith [Smith v. O’Donnell, 
1932 USAvR 145.] or had he in a careless and 
negligent manner piloted his plane into a 
tree as in the McCusker case [McCusker v. 
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Mr. Thompson con- 


[N THIS issue 


cludes his discussion, begun in the Au- 


gust issue of the JOURNAL, of the 
doctrine of res ipsa loquitur in air acci- 
dent cases. The thorny problems of 
pleading and proof that arise under the 
doctrine (and which unfortunately do not 
“speak for themselves”) are here lucidly 
treated; in particular, the effect on applh- 
cation of the maxim, of pleading or not 
pleading specific negligence. Also, the 
course of proof under the doctrine, once 
a case has been properly alleged; whether 
the presumption is evidence, and how the 
jury should be instructed with regard to 
it. Finally, the author brings together the 
conclusions reached in this as well as in 
his prior paper —The Editor. 


Wright, 1933 USAvR 105.] then it would 
have alleged a fact over which human con- 
duct had control which might give rise to 
the application of the doctrine of res ipsa 
loquitur, not having done so, we are of the 
opinion that the complaint did not state a 
cause of action and that the trial court cor- 
rectly sustained the general demurrer 
thereto.” (Herndon v. Gregory, 81 S. W. (2d) 
849; 82 S. W. (2d) 244; 1935 USAvR 38; 
dissenting opinion on page 46 et seq. This 
case was followed in 1937 USAvR 125). 


Thomas Case Compared 


We compare the Herndon case with the 
court’s instructions to the jury in the Thomas 
v. American Airways, Inc. case (1935 USAvR 
102) :— 

“The doctrine of res ipsa loquitur does not 
apply at all to any case where the evidence 
shows the actual cause of the accident; in- 
cluding a case where it is shown that the 
accident was due to unforeseen and unpre- 
ventable causes. 

“You are instructed that this same doctrine 
of res ipsa loquitur is not applicable to the 
facts in this case unless you believe from a 
preponderance of the evidence that the ex- 
perience of the aviation industry at the time 
the accident happened was such that an acci- 
dent similar to the one here involved, under 
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the same or similar circumstances, would not 
ordinarily occur without negligence upon the 
part of those in control of the airplane.” The 
jury found for the defendant. 


The Effect of Pleading Specific 
Negligence 


The case of William R. Goodhart, Jr. v. Ameri- 
can Airlines, Inc., 1 N. Y. S. (2d) 288; 1938 
USAvR 148, was submitted to the jury on 
the theory of res ipsa loquitur. The appellate 
court found that the plaintiff did not rely 
solely on the presumption arising from this 
doctrine; and on the contrary, the plaintiff 
pleaded and introduced evidence to establish 
the specific acts of negligence which, he 
alleged, resulted in the accident. The court, 
on appeal from the judgment entered on the 
defendant’s verdict, held that under the cir- 
cumstances, the doctrine did not apply, and 
adopted the rule as stated in Bressler v. New 
York Rapid Transit Corp., 270 N. Y. 409, 413, 
as follows: “The doctrine of res ipsa loquitur, 
although it provides a substitute for direct 
proof of negligence where plaintiff is unable 
to point out the specific act of negligence 
which caused his injury, is a rule of necessity 
to be invoked only when, under the circum- 
stances involved, direct evidence is absent 
and not readily available.” 


The plaintiff’s evidence was to the effect that 
the plane at the time of its crash was 50 
miles off the prescribed route and that the 
pilot had proceeded over dangerous territory, 
with which he was not familiar, at an unsafe 
altitude. No requirement of the trip occa- 
sioned the presence of the plane where it 
was found. Before the plane left everything 
which human foresight and ingenuity could 
suggest to insure a safe flight, had been done. 
The plaintiff did not request that the jury 
be charged that an inference of negligence 
might be drawn by them from the facts as 
shown, as distinguished from the presump- 
tion of law obtaining in a case governed by 
the doctrine of res ipsa loquitur, nevertheless, 
the appellate court said the judgment should 
be reversed and a new trial granted because 
the trial court’s charge to the jury was inac- 
curate when it ignored plaintiff's evidence 
and the reasonable inferences that might be 
drawn from it and when the trial court stated : 
“We do not know what occurred, except that 
we do know that the plane was destroyed 
and this plaintiff was killed” and then went 
on to define the res ipsa loquitur rule. On 
the appeal the plaintiff invoked the doctrine 
of res ipsa loquitur and he did not assert that 
the verdict was against the weight of evi- 
dence, yet the appellate court considered that 
a new trial should be granted in the interests 
of justice and was of the opinion that the 
verdict was against the weight of evidence. 
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(See charge to the Jury in this Goodhart case 
in 1936 USAvR 177.) 

We compare the above case with the deci- 
sion in Fosbroke-Hobbes v. Airwork, Ltd., and 
British American Air Services, Ltd., 1938 
USAvR 194 (Kings Bench 1936) 56 Lloyds 
L. R. 209; 53 T. L. R. 254, where an airplane 
crashed at the very beginning of its flight, 
just as the machine had taken off and well 
before it had attained the height at which 
the journey would be performed, and where 
the court found that the accident was due 
to a specific act of negligence on the part 
of the pilot which caused the plane to stall, 
yet the court held that the doctrine of res ipsa 
loquitur applied, and said in this respect: 
“It was argued that I ought not to apply 
this doctrine to an aeroplane, a comparatively 
new means of locomotion, and one necessar- 
ily exposed to the many risks which must be 
encountered in flying through the air, but I 
cannot see that is any reason for excluding 
it. Large numbers of aeroplanes are daily 
engaged in carrying mails and passengers 
all over the world, and, as is well known, 
they arrive and depart with the regularity 
of express trains. They have indeed become 
a common-place method of travel, supple- 
menting, though not superseding, rail and 
sea transport. Railways were just as great 
an innovation when they took the place of 
the stage coach, yet the courts found no 
difficulty in applying to them by the year 1844 
the same doctrine that had formerly been 
applied to stage coaches. .’ (Compare: 
2 Air Law Rev. p. 12.) 

The plaintiffs in the case of Bonlineaux, et al. 
v. City of Knoxville, et al., 99 S. W. (2d) 557; 
1937 U. S. Aviation Reports 145, alleged 
specific acts of negligence in their case 
against the defendants. The issues were 
submitted to the jury, which found for the 
defendants. The appellate court in the course 
of its opinion said: “. the trial court 
did not err in charging the jury that they 
must determine the act of negligence that 
proximately caused the injury. This is not 
a case for the application of the doctrine of 
res ipsa loquitur, for it is a common and not 
an unusual occurrence for airplanes to stall 
and fall while in operation, and without the 
intervention of any act upon the part of the 
operator. Under such circumstances it was 
the duty of the plaintiff to point out the 
negligence upon which they attributed the 
proximate cause of the injury. The court 
explained to the jury that it could not specu- 
late or guess, but must determine the negli- 
gent cause.” . 


The Course of Proof Under the Doctrine 


In the case of Seaman v. Curtiss Flying Service, 
(Mch. 10, 1931, New York Supreme Court; 
retrial of 1929 USAvR 48 [Compare: 1 Air 
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Law Rev. p. 478.]; 1931 USAvR 227, appeal 
in first trial; 1931 USAvR 229 charge of the 
court on retrial) Mary Seaman was a pas- 
senger in an airplane, owned by the defend- 
ant, which crashed on April 14, 1927 and 
she was killed. It was not claimed that the 
airplane itself was in a defective condition 
at the time the deceased boarded it and when 
it started on its flight. It was claimed that 
the pilot, an employee of the defendant, oper- 
ated the plane negligently in landing and 
that he operated the plane at too slow and 
unsafe a speed and at too low and unsafe 
an altitude and at a place where dangerous 
air currents existed, considering the weather 
conditions prevailing at the time and at that 
place. The plane was in the exclusive man- 
agement and control of the defendant during 
its flight. 

Under these circumstances the court in- 
structed the jury, as follows, on the doctrine 
of res ipsa loquitur: “When an accident hap- 
pens which, in the ordinary course of events, 
would not happen if the required degree of 
care was observed, there arises, as a rule of 
evidence, a presumption of negligence which 
calls upon the defendant to go forward with 
his proof and make an explanation to show 
that he or it exercised due care to guard 
against the happening of such an accident. 
Gentlemen, do not misunderstand me. This 
rule is not evidence of negligence. It merely 
requires the defendant to proceed with the 
case and make an explanation. The law 
casts no burden upon the defendant to prove 
how the accident happened; that is, the cause 
of the accident. 

“The plaintiff has the burden throughout the 
case of establishing by a fair preponderance 
of the credible and believable evidence that 
the accident was caused by the negligence of 
the defendant. Ifa satisfactory explanation 
is offered by the defendant, unless the plain- 
tiff meets it by evidence of negligence, he 
has failed in his proof and your verdict must 
be for the defendant.” The jury brought in 
a verdict for the defendant. 


Limitations on the Doctrine 


The case of Pearl E. Cohn, Admx., v. United 
Air Lines Transport Corporation, 17 F. Supp. 
865; 1937 USAvR 119, reviews the limita- 
tions of the doctrine of res ipsa loquitur. In 
this case the plaintiff’s intestate was not a 
poseenaes for hire. He was a pilot and had 

een invited to participate in the test flight of 
a plane. The airplane was in charge of a 
pilot who was accompanied by two me- 
chanics all of whom were in defendant’s 
employ. In the crash all were killed and 
no one will ever definitely know what actu- 
ally caused the plane to fall. The court felt 
that the time had not yet arrived. when a 
court should apply the doctrine under such 
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a state of facts and said: “It will not do to 
discourage the pioneer by making him as- 
sume undue hazards in a momentary way.” 
(Compare: 1 Air Law Rev. 481.) 

The court explained the doctrine’s applica- 
tion, as follows: It should not be applied, 
except when it not only supports the con- 
clusion contended for, but also reasonably 
excludes all others. It shall not be applied 
if there is any other reasonable or probable 
cause from which it might be inferred that 
there was no negligence at all. If there is 
a variety of causes other than negligence 
which may have brought about the disaster 
the doctrine cannot be applied. It should 
not be applied if there is any other reasonable 
or probable cause from which it might be 
inferred that there was no negligence at all. 
The case of Budgett v. Soo Sky Ways, Inc., 
266 N. W. 253, 1936 USAvR 174, presented 
a state of facts where the airplane had dual 
controls connected in violation of Federal 
Regulations but it was not shown on the 
trial that such negligence, if any, contrib- 
uted in any way or to any extent to the 
accident when the plane crashed. This was 
not a case for the application of the doctrine 
of res ipsa loquitur because the state of the 
evidence and the surrounding circumstances 
were not such that the accident could not 
have happened except through negligence on 
the part of the pilot. The control stick was 
near the passengers. Anyone of the persons 
in the plane might have operated it. There 
is no more probability that the accident was 
caused by the negligence on the part of the 
defendant than on the part of either or both 
of the other two persons in the plane. Judg- 
ment for the defendant was upheld on appeal 
because the plaintiff had failed to sustain the 
burden of proof. 

In the case of George P. Kimmel and Homer 
J. Byrd, v. Pennsylvania Airlines and Trans- 
port Company, U. S. Dist. Ct., Dist. of Co- 
lumbia, Feb. 4, 1937; 1937 USAvR 104, a 
passenger was injured when he was thrown 
from his seat as the plane struck a down 
draft of air. At this time the passenger was 
not strapped in his seat. Air transport regu- 
lations required passengers to be strapped 
in their seats while a plane is taking off or 
landing, and at other times they were free 
to move about as they pleased. The court 
gave extensive instruction to the jury, and 
also pointed out that the doctrine of res ipsa 
loquitur did not apply in this case and that 
the mere happening of the accident did not 
prove negligence. The court left to the jury 
the question of whether the pilot was,negli- 
gent in failing to foresee the air condition 
which was the proximate cause of the acci- 
dent and to take steps to warn the passengers 
in time so that they could fasten their safety 
belts. The jury found in favor of the 
defendants. 
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Where an airplane owner furnishes a para- 
chute to an experienced parachute jumper, 
which does not open when it should, the 
question of whether or not the defendant 
is negligent is for the jury to decide and 
the mere fact that an accident occurred and 
the plaintiff was injured as a result of the 
fall, does not bring into operation the doc- 
trine of res ipsa loquitur. (Cope v. Air Asso- 
ciates, Inc., 283 Ill. App. 40; 1937 USAvR 99; 
see: O’Rourke v. Marshall Field & Co., 307 
Ill. 197; compare: Sollak v. New York, 1929 
USAvR 42, collision between airplane and 
auto on a highway; see: 1 Air L. Rev. 478.) 


Res Ipsa Loquitur Applied Against a 
Negligent Bailee 


In the case of Braman-Johnson Flying Service 
v., 3 N. Y. S. (2d) 602; 1939 USAvR 142, an 
experienced pilot of more than 300 hours in 
the air, hired a plane for 30 minutes. After 
he had used the plane for 45 minutes there 
was no longer any gas in the main tank. 
The plane crashed and the owner brought 
suit for damages for the cost of repairs and 
the loss of its use. The court permitted the 
plaintiff to recover and pointed out that if 
the defendant had turned on the gas in a 
reserve tank, he could have landed without 
injuring the plane. The judge said in the 
course of his opinion: “. the general 
rules of bailment apply to aircraft just as 
they do to automobiles for hire. The 
hiring of the plane by the defendant consti- 
tuted a bailment contract. The rule 
appears to be well settled that, where prop- 
erty is in the exclusive possession of a bailee 
for hire and it is damaged in a way that 
ordinarily does not occur without negligence, 
the burden of proof is upon the bailee to 
show that the injury was not occasioned by 
his negligence. In an action against 
a bailee for loss or damage to goods by 
accident, proof of the nature of the accident 
itself may afford prima facie proof of neg- 
ligence. a 

“T believe that enough proof was shown by 
the plaintiff to call upon the defendant to 
explain the circumstances of the damaging 
of the plane; whether he exercised proper 
precautions in the operation of the plane, par- 
ticularly with reference to the reserve fuel 
tank, was not of the ’most satisfactory 
elmaracter. . .:. 

“Although the burden of proof of negligence 
in such cases unquestionably rests upon the 
plaintiff, yet he is not always required to 
point out the precise act or omission in 
which the negligence consists. Negli- 
gence may be inferred from the circum- 
stances of the case. 


“Where the accident, as in the case at bar, 
is one which in the ordinary course of events 
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would not have happened but for the want 
of proper care on the part of the defendant, 
it is incumbent upon him to show that he 
had taken such precaution as providence 
would dictate, and his failure to furnish the 
proof, where, if it existed, it would be within 
his power, may subject him to the inference 
that such precautions were omitted.” 


Finding for the plaintiff on the merits of 
the case, the court concluded: “The defend- 
ant, in failing to do as he represented to the 
plaintiff's employees and in taking a longer 
trip than he agreed to, was guilty of neg- 
ligence, want of care, and misuse of the 
bailed article, said deviation without proper 
care in the use of the reserve fuel tank, being 
the direct and primary cause of the accident 
and resulting damage.” 


The defendant raised the question that the 
plaintiff had supplied him with an experi- 
mental propeller, but the court found that 
there was no causal relation between the 
crash and the claimed departmental violation 
in connection with the propeller. The comrt 
said: “Mere failure to comply with the De- 
partment of Commerce rules did not con- 
stitute negligence per se, where the defend- 
ant’s negligence was the proximate cause 
of the damage.” (See Note: 10 Air Law 
Rev. 216.) 


Conclusion 


It should be the court’s duty, after it has 
listened to all the evidence, to instruct the 
jury whether or not, from the happening of 
the injury involved in the litigation, as 
established by competent evidence, there 
arises an inference that the proximate cause 
of the injury was some negligent conduct on 
the part of the defendant and thus bring into 
consideration or not the doctrine of res ipsa 
loquitur. It is a rule of evidence which is 
used to aid the jury in passing upon the 
issue of liability. (Seaman case, 231 App. 
Div. 867; See also: 2 Air Law Rev. 9 and 
249; 1 Air Law Rev. 478.) 

If all the facts surrounding the happening 
are disclosed by the evidence and nothing is 
left to inference, the doctrine has no applica- 


tion. (See: 1 Air Law Rev., p. 480.) 


The court should point out that such infer- 
ence, as stated above, is a form of evidence 
and that if there is none tending to outweigh 
it, or if the inference preponderates in favor 
of the plaintiff [Compare: Note 8 Air Law 
Rev., pp. 358, 359], bearing in mind that 
it is incumbent on the plaintiff to prove his 
case by the fair preponderance of the evi- 
dence under the Conklin case, 1930 U. S. Av. 
R. 188 (See: 9 Air Law Rev., p. 353 and 
the test of “reasonable man,” 6 Air Law 
Rev. 167), when all the evidence in the case 
is considered, no matter which side produced 
it, then such inference warrants a verdict in 
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favor of the plaintiff, otherwise not. (See 
note: 13 Jo. of Air Law and Comm. 346.) 
Courts and writers (See: 2 Air Law Rev. 9, 
13, 17, 23, 24) will say that when such an 
inference preponderates in favor of a plain- 
tif, he has a “presumption” in his favor, 
which “presumption” is, however, rebuttable ; 
the “presumption” making out a prima facie 
case for the plaintiff unless the defendant 
goes forward with evidence that offsets its 
effect. (8 Air Law Rev. 316-333; (Compare: 
Air Carriers’ Liability in Comparative Law 
—Latin American—David E. Grant, 7 Air 
Law Rev. 292, 300 and 6 Air Law Rev. p. 
169. See also: Griffin v. Manice (1901), 166 
N. Y. 188). 


Before the doctrine can be applied to the 
case it must appear (1) That the thing that 
produced the injury was under the sole con- 
trol and management of the defendant. (See 
and Compare: 10 Air Law Rev., p. 295; 9 Air 
Law Rev. 294; 6 Air Law Rev. 155, 165.) In 
the Wilson case, 278 Mass. 420, while the 
plane was in the control of the defendant’s 
pilot, yet the evidence did not show that the 
inspectors of the plane to whom it was turned 
over were. employees of the defendant. 


(Compare: 6 Air Law Rev., p. 173.) 


(2) That the happening is such as in the 
ordinary course of events does not happen 
if the defendant had exercised due care 
(Compare: Note and Citations, 7 Air Law 
Rev. 434, 440 and discussion 6 Air Law Rev., 
pp. 12 and 13; see Smith v. O’Donnell case, 
215 Cal. 714; 13 Jo. of Air Law & Comm. 
202 and 3 Air Law Rev. 179). 


(3) That the plaintiff has not pleaded and 
introduced evidence to establish specific acts 
of negligence which he contends resulted in 
the accident. (Under the Goodheart case, 252 
App. Div. 660, it is pointed, out that the 
doctrine is a substitute for direct proof and 
is a rule of necessity to be invoked only when 
under the circumstances involved, direct evi- 
dence is absent and not readily available. 
See also 13 Jo. of Air Law & C. 294 and 
note and references cited 9 Air Law Rev. 209.) 
(4) That there is no other reasonable or 


probable cause from which it might be in- 
ferred that there was no negligence at all. 
(See: 2 Air Law Rev. 24, 26; 3 Air Law 
Rev. 76; Cohn case, 17 Fed. Supp. 865.) 


(5) That “the injurious occurrence or con- 
dition must have happened irrespective of 
any voluntary action at the time by the 
party injured.” Wigmore: Evidence § 2509. 
(See: 3 Air Law Rev. 178.) 


We have a case of res ipsa loquitur when the 
facts of the occurrence warrant the inference 
of negligence, not that they compel such an 
inference. These facts call upon the de- 
fendant for an explanation or rebuttal, not 
necessarily that they require it; that they 
make a case to be decided by the jury, not 
that they forestall the verdict. When all 
the evidence is in, the question for the jury 
is whether the preponderance is with the 
plaintiff. The burden of proof is upon the 
plaintiff to establish all the controverted alle- 
gations of his complaint by a fair preponder- 
ance of the evidence. If, after considering 
the defendant’s explanation after he has pro- 
duced evidence of his due care and proper 
precaution under the circumstances and con- 
ditions necessarily within his exclusive con- 
trol, on the whole case and on all the issues 


‘as to negligence, injury, and damages, the 


evidence still preponderates in favor of the 
plaintiff, the plaintiff is entitled to recover; 
otherwise not. (William Genero v. Ewing, 
28 P. (2d) 116; USAvR 11.) 

We must remember that sometimes we find 
a court saying that where the plaintiff alleges 
specific acts of negligence the doctrine has no 
application. (See: 2 Air Law Rev. 15, 16; 
1 Air Law Rev., p. 413.) (McCusker v. Curtis- 
Wright Flying Service, Inc., 269 Ill. App. 502, 
1933 USAvR 105 affirming 1932 USAvR 
100; see also: Note 9 Air Law Rev., p. 91 
and other notes referred to therein and com- 
pare: 6 Air Law Rev., p. 299—also 7 New 
York University Law Quarterly Rev. 416.) 
If the plaintiff proves the charges of negli- 
gence, this makes out a prima facie case, 
regardless of the question as to whether or 
not the doctrine applies. 
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After the Deluge 


“Legal opinions seem subject to the same natural law that affects currency: Infla- 


tion of the volume decreases the value of each unit. 
opinion compete for acceptance, they inevitably suffer a discount.” 


When so many issues of 
Mr. Justice 





Jackson addressing the annual meeting of the American ‘Law Institute on stare 
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PROPOSED AMENDMENT TO THE 
CIVIL AERONAUTICS ACT _ 





Overhauling the entire subject of air acci- 
dent law, H. R. 5020, a bill to amend the 
Civil Aeronautics Act of 1938, as amended, 
was on June 14 last, introduced into the 
House of Representatives and referred by 
the House to the Committee on Interstate 
and Foreign Commerce. The bill which if 
enacted into law would become, of the Civil 
Aeronautics Act, “Title XII—Liability of 
Air Carriers,” proposes federalization of air 
accident law, and contains many innova- 
tions on present substance and practice in 
that field. 

The bill in its present form is apparently in 
rough draft, and no purpose would be served 
in quoting all of its provisions. It has, how- 
ever, some interesting features which will 
radically affect air law, and which will no 
doubt remain unchanged in any final bill 
submitted to congress. 


Res Ipsa Loquitur 


For example, the bill would in effect, enact 
the doctrine of res ipsa loquitur into statute 
law by its provisions imposing liability for 
bodily injury or death of a passenger on the 
carrier, “unless such carrier proves affirma- 
tively that the injury or death did not proxi- 
mately result from a failure to use the 
highest degree of care on the part of itself or 
anv of its servants acting within the scope 
of their employment.” (Article II, section 
1212; also Article III, section 1232(a) as to 
liability for baggage, etc.) 

As to “Liability for bodily injury or death 
to persons on the surfaee of the earth, and 
for damage to property on the surface of the 
earth” (Article IV), section 1252 goes even 
further than enactment of res ipsa loquitur, 
and makes the carrier an insurer of safety at 
all events in the case of injuries to persons 
on the surface of the earth, where not within 
the area of an air-port. It reads: 

‘‘The carrier shall be absolutely liable for bodily 
injury or death caused to persons or damage 
caused to property within the scope of this 
article: Provided, That for injury, death, or 
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damage caused within the area of an airport 
available for use for the storage, handling, load- 
ing, unloading, taxying, take-off or landing of 
aircraft, the carrier shall be liable only upon 
proof of negligence.’’ (Italics added.) 


(By the way, why “Available for use”, in- 
stead of “used”, or the like?) 


Over-all Limitation of Liability 


Another interesting feature is the provision 
of section 1255 of Article IV for limitation 
of liability in the case of injury and death 
actions arising out of accidents occurring on 
the surface of the earth. It provides: 


‘‘That the total recovery for injury to or death 
of any number of individuals arising out of any 
one accident shall not exceed $7 for each pound 
of the standard weight of the aircraft prescribed 
under this Act, and for all damage to property 
arising out of any one accident shall not exceed 
$7 for each pound of the standard weight of the 
aircraft so prescribed; the terms of the air- 
worthiness certificate shali be conclusive evidence 
of the standard weight of any aircraft. For the 
purpose of effectuating the provisions of this 
over-all limitation, any court in which a claim 
for bodily injury or death is filed under this 
article shall, upon application of any plaintiff 
or defendant, cause notice to be issued to ak 
persons known to have been injured and to the 
personal representatives of next of kin of all 
persons known to have been killed and, where a 
claim is filed for property damage under this 
article, to all the owners of property known to 
have been damaged, advising them of the filing 
of the claim and of the provisions of this section, 
and such other persons shall file their claims 
in the suit within ninety days after the issue of 
such notice or such additional period as the 
court may, for good cause shown, order. The 
over-all limitation provisions of this section shall 
not operate to preclude from recovery, or limit 
the recovery of, any person not having actual 
notice of the filing of a claim under this article 
by another person or other persons arising out 
of the same accident. “Total recovery’ as used 
herein shall include the amounts of all settle- 
ments.”’ 


Sections 1220 and 1257 require the carrier 
to file insurance policies, surety bonds, or 
qualifications as a self insurer, in order to 
be entitled to the benefit of the over-all 
limitation of liability provisions of section 
1255. 
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What Carrier is Liable? 


Section 1237 (a), analogously to the Cum- 
mings amendment to the Interstate Com- 
merce Act, makes the liability of the initial, 
connecting, and delivering carriers joint and 
several for loss damage or unreasonable 
delay to baggage or goods. 


What About The Employee? 


As we previously mentioned, the bill an- 
pears to be a rough draft, and no doubt 
criticism is not out of order. The first ques- 
tion that poses itself is whether the amend- 
ment is supposed to cover the liability of 
servants, employees, and agents of the car- 
rier to persons injured through their acts. 
By title the bill covers the liability of air 
carriers. It defines carrier as “an air carrier 
or foreign air carrier’. All of its sections 
imposing liability (Article II, sec. 1212; Ar- 
ticle III, sec. 1232 (a); Article IV, sec. 1252, 
etc.) refer only to the liability of the car- 
rier. The carrier’s liability derives from 
respondeat superior, Therefore should not 
the proposed amendment be made clearly 
applicable to the pilot, the navigator, the 
air-steward, as agent-employees of the 
carrier-principal ? 


A Typographical Error 


An amazing provision of sec. 1232 (c) of 
Article III (Loss or damage to baggage, 
etc.) is undoubtedly a typographical error 
and will be corrected in the final bill. It 
reads: 

“In the case of loss of or damage to personal 
effects, the carrier on which the individual pos- 
sessing the personal effects was a passenger at 
the time of loss or damage within the scope 
of this article shall be liable unless the carrier 
proves affirmatively that the loss or damage 
proximately resulted from failure to use the 
highest degree of care on the part of itself or 
any of its servants acting within the scope of 
their employment: Provided, That in the event 
such loss or damage results from causes other 
than an accident to the aircraft the carrier shall 
be liable only if the passenger proves affirma- 
tively that such loss or damage proximately 
resulted from a failure of the carrier to use due 
care with respect to such personal effects.’ 


Of course, this is nonsense, making the 
carrier liable for damage to personal ef- 
fects, unless he proves that the loss resulted 
from a lack of care on its part. No doubt 
there occurred here an unintentional elision 
of “had not”, between the words “damage” 
and “proximately”. 


Willful Misconduct 


A curious anomaly appears on reading to- 
gether sections 1213 (Article II), 1233 (Ar- 
ticle III), and section 1253 (Article IV). 
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These sections all relate to the defense of 
contributory negligence. But the first two 
sections mention both negligence or “willful 
misconduct” as defenses. However, section 
1253 omits willful misconduct as a defense. 
It reads: 

‘The carrier shall not be liable if the negligence 
of the person injured or killed or whose property 
was damaged, caused or contributed to the in- 
jury, death, or damage, or if, in the absence 
of negligence on the part of the carrier, the 
injury, death, or damage was proximately caused 
by the negligence of some third person not an 
agent or servant of, nor acting in concert with 
the carrier. The carrier shall have the burden 
of proving such contributory negligence or neg- 
ligence of such third person.”’ 


No good reason appears why willful mis- 
conduct should not be a defense in actions 
brought by persons who were injured while 
on the face of the earth, as well as to actions 
for injuries sustained in the air. 


Damages 


The phraseology in section 1234 (d), deal- 
ing with the recovery for loss caused by 
unreasonable delay in the delivery of bag- 
gage or goods, could probably be improved. 
It provides that such recovery: 


‘shall be in the amount of actual loss for such 
loss as might reasonably have been contemplated 
by the parties at the time the contract of carriage 
was made, Special damages for loss from un- 
reasonable delay in the delivery of goods, such 
as would not reasonably have been contemplated 
by the parties at the time the contract of carriage 
was made, may be recovered, etc.’’ (Italics 
added.) 


It would seem that the two italicized sec- 
tions could better read, respectively, “was 
contemplated by the parties”, and “were not 
contemplated by the parties”. Why should 
the court not aim at finding the actual state 
of understanding between the parties, rather 
than what two “reasonable” contractors 
might have contemplated? It is true, that 
in default of evidence as to the actual un- 
derstanding, often the hypothetical “might 
reasonably have been contemplated by the 
parties” must be resorted to. But even 
then, it is merely a legal device for arriving, 
as nearly as possible, at what, in fact, the 
parties did contemplate. 


“Bodily Injury” or “Personal Injury”? 


A probably unintentional variance in phras- 
inv, that could prove troublesome, appears 
in the entitling of Article II, as “Liability 
for Bodily Injury or Death to Passengers”, 
and Article IV, as “Liability for Bodtly In- 
jury or Death to Persons on the Surface of 
the earth, etc.” and the entitling of section 
1256 as “Personal Injury Actions to Survive 
under Certain Circumstances Only.” (All 
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italics added.) At other places in the 
amendment, sometimes one phrase is used, 
sometimes another. It might be argued that 
the phrase “bodily injury” was used instead 
of “personal injury” in order to eliminate 
claims for damages for nervous shock due 
to negligence, in the absence of physical 
impact—liability for so-called “psychic 
stimuli.” In any event whatever the inten- 
tion of the drafters of the bill, the wording 
should be made uniform. 


Insurance and the Jury 


The old problem as to whether or not the 
fact of insurance should be allowed to be 
brought to the attention of the jury, by 
permitting a showing that the claim is a 
subrogated one, under a loan receipt, as- 
signment, etc. will no doubt arise under 
section 1238 (b) and (c), providing that: 
‘*(b) Action may be brought by the consignor 
or consignee or the endorsee, assignee, or per- 
sonal representative of either to recover under 
this article for loss of, damage to, or unreason- 
able delay in delivering goods shipped by air; 
but at the trial the plaintiff shall be required as 
part of his case to prove that he is the party 
entitled to recover damages. 

‘*(c) Either the consignor or consignee or the 
endorsee, assignee, or personal representative 
of either may establish that he is the party en- 
titled to recover damages, irrespective of the 
time of loss, damage, or unreasonable delay, by 
showing waiver by, assignment by, or settlement 
with the other party to the shipment.”’ (Italics 
added.) 


If Title XII is enacted into law the provi- 
sions enlarging the scope of the carriers 
liability will no doubt require extensive 
changes in the standard forms of liability 
coverage now available. 


STATE LICENSE FEES AND S.E.U.A, 


The first shot has been fired in the battle’ 
of the states to retain their power to license 
and tax foreign insurers, engaged in inter- 
state commerce. Citing the S. E. U. A. 
case, a member of, and solicitor of business 
for, American Farmers Insurance Company 
of Phoenix, Arizona, challenged the right 
of the insurance department of the state of 
Kentucky to levy license fees on insurance 
companies or agents where the company is 
a foreign mutual company. He contended 
that in view of the recent decision of the 
Supreme Court of the United States, their 
insurance business is interstate commerce 
and as such is exempt from license fees on 
agents, or the company. The Kentucky 
Attorney General in a well-reasoned and 
succinct opinion held that the decision in no 
way affected the state’s power to impose 
licensing requirements. 
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The Attorney General in an opinion filed 
August 16, 1944, said: 

“It is true that the Supreme Court of the 
United States on June 5, 1944, in the case 
of U. S. v. Southeastern Underwriters Asso- 
ctation, 64 Sup. Ct. 1162, held insofar as the 
application of the Sherman Anti-Trust Act 
that these foreign insurance companies whose 
activities crossed state lines are engaged in 
interstate commerce and subject to the 
Sherman Anti-Trust Act, making combina- 
tions and monopolies to fix prices illegal. 
“However, this is as far as the opinion went, 
and the opinion did not intend to interfere 
with the state regulations of insurance com- 
panies with imposition of license and re- 
garding fees unless Congress had itself 
legislated in this particular matter. We will 
quote from this opinion as follows: 


‘. . . It Is settled that, for Constitutional pur- 
poses, certain activities of a business may be 
intrastate and therefore subject to state control, 
while other activities of the same business may 
be interstate and therefore subject to federal 
regulation. And there is a wide range of busi- 
ness and other activities which, though subject 
to federal regulation, are so intimately related 
to local welfare that, in the absence of Con- 
gressional action, they may be regulated or 
taxed by the states. In marking out these activi- 
ties the primary test applied by the Court is 
not the mechanical one of whether the particular 
activity affected by the state regulation is part 
of the interstate commerce, but rather whether, 
in each case, the competing demands of the 
state and national interests involved can be 
accommodated. And the fact that particular 
phases of an interstate business or activity have 
long been regulated or taxed by states has been 
recognized as a strong reason why, in the con- 
tinued absence of conflicting Congressional ac- 
tion, the state regulatory and tax laws should 
be declared valid.’ 


“You will note from the foregoing that the 
Supreme Court held that unless Congress 
had legislated particularly in the matter 
that there was no intention of interfering 
with reasonable state regulations in this 
regard by license. This opinion merely held 
that upon the monopolistic feature, these 
insurance companies whose business crossed 
state lines were subject to regulation under 
the Sherman Anti-Trust Act. It went no 
further and as we construe it, cannot inter- 
fere with the state licensing regulations un- 
til Congress itself legislates upon this 
subject. 

“This opinion did overrule a number of 
previous Supreme Court decisions which 
had held that insurance was intrastate and 
not interstate. In fact, at the end of this 
opinion, the Supreme Court held that the 
claim that the Sherman Anti-Trust Act in- 
validated many state laws regulating insur- 
ance was exaggerated, and that all the 
states had similar laws against combinations 
to fix prices and rates of insurance.” 
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INTERNATIONAL ASSOCIATION OF 
INSURANCE COUNSEL’S 
CONVENTION 


Chicago was host, September 7 to 9 last, to 
the annual convention of the International 
Association of Insurance Counsel at the 
Edgewater Beach Hotel, under the able 
leadership of their president Pat H. Eager, Jr. 
In spite of formidable travel and hotel dif- 
ficulties that would have discouraged pioneers, 
there was a good attendance, though many 
junior faces were missing. Rumor hath, that 
a goodly number are presently engaged in a 
trial by battle—United Nations v. Schickel- 
gruber, et al. in which they confidently expect 
soon a “guilty” verdict, conviction, and 
prompt execution. 

High lights of the convention that we re- 
member (and we wish we could have been 
in several places at the same time) were: 
C. C. Fraizer of Nebraska, State Insurance 
Director, and lawyer, reading a fine paper 
on “Regulation of Insurance—Some Recent 
Trends;” the live and witty example set by 
W. Percy McDonald, as to how to lead an 
aviation discussion; the interesting forum on 
Practice and Procedure, led by Mr. Benoy 
with fine papers by Joseph H. Hinshaw of 
Chicago, and Wayne Stichter, of Toledo, 
Ohio. 

Some JourNAL authors, past, present, and 
future, seen were: Wilbur E. Benoy, of 
Columbus, Ohio, E. Kemp Cathcart, of 
Baltimore, Md., W. Percy McDonald, of Mem- 
phis, Tenn., R. W. Schackleford, of Tampa, 
Fla., etc. etc. 

Best platform story of the convention (per- 
petrated at the Thursday afternoon session 
by a lawyer of Republican persuasion whose 
name we didn’t catch and for whom and for 
which, we disclaim all responsibility): Two 
colored brethren were discussing a new 
“DEWEY FOR PRESIDENT” sign which had reared 
its head across the street from them. 

“How come all dis Dewey fo’ president bus!- 
ness? Aint Roosevelt president? Aint we got 
a president?’’ 

“Yeah, Sam, we has, but da white folks, dey 
wants one too."’ 


Oh yes, — the new president of the As- 
sociation is F. B. Baylor of Lincoln, Neb. 
Best wishes for 1944-45 to you and I. A. I. C.! 


INSURANCE SECTION OF THE 
AMERICAN BAR ASSOCIATION 


Under the able chairmanship of Frank E. 
Spain, the insurance section of the A. B.A., 
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meeting at the Medinah Club in Chicago, 
on September 10 through 13, again lived up 
to its reputation as the largest and most 
vital of the sections. 

Highlight of the general session on Mon- 
day was the address “Fact and Law in 
Insurance Cases” by the Honorable Joseph 
C. Hutcheson, Jr., Judge of the United 
States Circuit Court of Appeals, at Hous- 
ton, Texas. Although the witty, unrecon- 
structed personality of Judge Hutcheson 
made his paper a delight to hear, it defi- 
nitely is not just one of those things that 
sometimes happen when the bench performs 
at a bar association meeting. In the (ap- 
proximate) words of Chairman Spain, Judge 
Hutcheson’s address is destined to become 
a cherished part of the real literature of 
insurance law. 

Tuesday was devoted to the Round Tables. 
Rather than attempt to cover all of them 
piecemeal, we attended, in the morning, the 
Automobile Insurance law section where 
F. B. Baylor was in the chair. Good papers 
were read by Captain Harbison, Fletcher 
Coleman of the State Farm Mutual, at 
Bloomington, IIl., and by Hugh Neill John- 
son of the Chicago Motor Club. 


In the afternoon we dutifully went off to 
the Round Table on Casualty Insurance 
Law, with misgivings and in much the same 
doubtful spirit as the reporter assigned to 
interview the Loch Ness monster. The 
chairmen in ballyhooing their Round Table 
Sections, in short introductory speeches at 
the general session on Monday, had rashly 
promised respectively, one—midgets, an- 
other—a hill-billy band, a third—moving 
pictures. But when Chairman Combs prom- 
ised a real live woman lawyer giving a law 
paper, we knew where 2 P. M. would find 
us. And now we apologize for the levity. 
Miss Mary Coate Houtz, A.B., J.D., LL.M., 
is every inch a lawyer. In an excellent 
paper, “The Insurance Response to a Shift- 
ing Caveat,” she ably discussed the emptor- 
to-venditor shift in the field of products 
liability, and how the insurance business has 
and will continue to meet the change. 

The closing session Wednesday featured 
fine papers, by Professor Patterson of Co- 
lumbia University on “The Future of State 
Supervision of Insurance,” and by James M. 
Guiher, Clarksburg, West Virginia on the 
“S. E. U. A.” case, discussing its effect upon 
existing federal statutes based on the com- 
merce clause. 

The new president of the insurance section 
is Henry S. Moser, of Chicago. To the new 
president and to the Section, our best wishes 
for the coming year! 
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THE FACTS IN BULL v SUN LIFE 


A JourNAL reader writes to correct our state- 
ment, in the August issue, that Bull was 
killed by a bullet from the Jap plane. Ac- 
tually there is no direct evidence as to what 
happened to Bull. 


“According to the depositions of Hargrave 
and Nelson, two surviving members of the 
crew, the crew of the plane consisted of 
eight men; that they were on an early 
morning patrol and, sighting a Japanese 
cruiser, commenced a bombing attack. While 
they were so engaged, their plane was 
severely damaged as a result of gunfire 
from Japaneze Zero planes, forcing them 
to abandon their attack and seek safety in 
flight. The damage, however, was so great 
that a forced landing was necessary after 
a few miles had been covered. One motor 
was shot out; the gasoline tanks were 
filled with holes; and the gasoline poured 
into the hull, doping the crew to the extent 
that one member, Muller, fainted from the 
fumes. The plane was landed from 500 to 
1000 yards from shore. Four members, 
Hargrave, Nelson, and Cusack, launched a 
rubber boat to go to shore for medical aid 
for Cusack. Lt. Bull, with the remainder 
of the crew (Muller, Oliver and Bean) re- 
mained on board. 

“During this time gasoline was still escaping 
from the gas tanks into the hull and further- 
more had spread upon the water around 
the plane, putting it and the whole area in 
an explosive condition. While the witnesses, 
Nelson and Hargrave, and the others were in 
their rubber boat close to the plane, a Jap- 
anese seaplane made one low-level machine- 
gun attack. Hargrave testified that Lt. Bull 
was inside the plane when he last saw him. 
Nelson testified that the last time he saw 
him, Lt. Bull was outside the plane on the 
fuselage, trying to launch a rubber boat, and 
that Bull was exposed to the machine-gun 
fire from the Japanese seaplane. 


The first strafing not having done much 
damage, the enemy plane circled and re- 
turned for a second attack. Both witnesses 
testified that they were under the water dur- 
ing the strafing. Nelson testified that with 
the first strafing he turned his attention from 
the disabled plane and kept his eyes on the 
Japanese seaplane. While the witnesses 
were under the water during the second at- 
tack, they heard an explosion. On emerging, 
they found that the area where the plane had 
been was in flames. Hargrave testified that 
Muller told him that he was in the plane 
when it blew up and ‘he just found himself 
swimming, and he was burned by gasoline 
fire.’ Muller swam to shore. Whether Bull 
was on the fuselage at the time of the second 
strafing does not appear. 
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“Of the eight members of the crew, it is 
known that Hargrave and Nelson survived; 
that Muller, Oliver and Bean are dead, the 
bodies of the latter two who had remained 
on the plane having been later found floating 
in the sea. There isn’t anything in the evi- 
dence to show the cause of death of either. 
There is a possibility that Cusack and Sharp 
are prisoners of war. Bull is the only one 
who cannot be accounted for except by in- 
ference or conjecture.” 


LAW AND LIABILITY 
IN PUPIL TRANSPORTATION 


Remember way back when young hopeful— 
face scrubbed, nose blown, books on a strap, 
ventured forth on an eight or ten mile trudge 
to the little red school-house through rain, 
hail, sleet, snow, wolves (Indians maybe), in 
chillblained, but eager, quest for an educa- 
tion? No? Well, neither do we; but we have 
often heard self-made men (Rural Division) 
hold forth pridefully on the subject. But, 
fact or fable, all of that, praise God, is now 
changed and a weak and degenerate brood 
is sent forth sleepy-eyed to woo the muse 
via a motor-bus. 


As Harold H. Punke says in the preface to 
his Law and Liability in Pupil Transportation 
($3.00, The University of Chicago Press, 
Chicago, IIl., 1943), one of the most impor- 
tant social developments which has taken 
place in rural America during the last two 
decades has been the development of the 
system of transportation of pupils to and 
from the rural school house. (Our own ob- 
servation is that this is not by any means a 
strictly rural development, but is evident in 
the cities and towns, as well.) With this de 
velopment has come a host of legal prob- 
lems. Punke’s book is a careful, well-organized 
treatment of the principal problems, pre- 
sented from the school administrator’s point 
of view, and with a skillful and intelligent 
use of illustrative case material. Much hard 
work is evident in the careful and succint 
digest of the cases, which the author largely 
lets speak for themselves, with a minimum 
of theorizing. 


Contents 


Six general subjects are treated. Chapter I 
has to do with the statutory and constitu- 
tional bases of the authority of school offi- 
cials to provide transportation. Chapters II 
and III concern the construction of statutes 
which merely make it discretionary with 
school officials to provide transportation, and 
with the equal and undiscriminatory basis on 
which it must be (if it is at all) provided. 
Chapter IV is on the rights and duties of 
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school officials in contracting for the neces- 
sary means of transportation. In Chapter V 
the right of parents to provide transportation 
for their children when school officials fail 
to provide the transportation which statutes 
make obligatory. The tort liability of school- 
district and bus driver for injury to pupil 
passengers is the subject of Chapter VI. The 
concluding chapter is on the social and edu- 
cational implications of Court Rulings on 
Pupil Transportation. The book has a table 
of cases and a good index. 


Tort Liability and Insurance 


Insurance counsel will be most interested in 
the chapter on tort liability, though other 
chapters cover contract liabilities that are 
often the subject of insurance. It is inter- 
esting to see in this field the steady wearing 
down, by court decision and statute, of the 
common-law doctrine of the immunity of 
school districts from liability for negligence; 
especially the effect on immunity of a school 
district’s carrying insurance. 


The author’s method is to indicate at the 
beginning of a subject heading, a general 
statement of the law, followed by a review 
of the facts and holdings in cases illustrating 
the principle of law and its exceptions. At 
the end of the chapter he summarizes in out- 
line form the main principles and conclusions 
developed. It is a carefully organized and 
thorough job. 

Counsel representing companies insuring the 
liability of School Districts will do well to 
add this book to their working library. 


THE HELLBOX 


@“Hellbox, a receptacle into which a tailor throws 
his shreds, or a printer his broken type” 
—Webster’s New International Dictionary 


Introducing the hellbox. Here we will throw 
the leftovers, the discards; the tailor’s shreds, 
the printer’s broken type, the editor’s exci- 
sions. 

Here, from the rubbish, we will from time to 
time retrieve curious verdicts, indiscreet obiter, 
unreported judgments of eminent justices of 
the peace, hints on sharp practice, recipes 
for libations to be poured following success- 
ful verdicts or appeals, true confessions of 
unfrocked notaries public, and divers other 
attractive nuisances. 

Here we will often dust off and examine 
with diligence, scholarship (and a pinch of 
ad nauseam) such perennially interesting 
questions of jurisprudence as—“Is there a 
fee in it?”, “Jurisprudence among the Whif- 
fenpoofs”, “The influence of immoderate 
indulgence in cheesecake on the dissenting 
opinions of Mr. ‘Justice Buzzfuzz,” etc., etc. 
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So, by your leave, counsel— 


When California Bites a Dog— 
That’s News! 


Or hydrophobia, here I come. Steadily, for 
years, under the pernicious influence of the 
Common Law bounty on homo sapiens, allow- 
ing every mongrel canis familiaris one free 
bite (so that his master might have scienter), 
this country has been going to the dogs. Bit, 
by bit, by bit, we might add. In California, 
until 1931, the dogs had things all their own 
way, treeing postmen, milkmen, and deliv- 
ery-boys, frightening cats, mice, nurse-maids, 
squirrels, and other citizens with impunity. 
A dog’s day indeed it was, when some play- 
ful canine did not sink his canines into the 
calves of a sun-kissed citizen. Patched 
trouser-seats, torn pseudo-nylons were a 
commonplace. 

But came a day when happened to Rover 
what shouldn’t happen to a dog. It was all 
strictly bona fido. The black, blue, and hydro- 
phobic citizenry of California, covered with 
scar-tissue, punch-drunk with anti-tetanus, 
and frothing at the mouth, up and passed 
the Dog Bite Statute (Stats. 1931, p. 1095; 
vol. 1, Deering’s Gen. Laws, 1931, p. 174, 
Act 384a), and Rover was in the dog-house. 
The dog-gone thing reads as follows: 

“The owner of any dog which shall bite any 
person while such person is on or in a public 
place, or lawfully on or in a private place, 
including the property of the owner of such 
dog, shall be liable for such damages as may 
be suffered by the person bitten, regardless of 
the former viciousness of such dog or the own- 
er’s knowledge of such viciousness. A person 
is lawfully upon the private property of such 
owner within the meaning of this act when he 
is on such property in the performance of any 
duty imposed upon him by the laws of this state 
or by the laws or postal regulations of the 
United States of America or when he is on such 
property upon the invitation, express or im- 
plied, of the owner thereof.”’ 


The fine Italian hand of the C. I. O. Political 
Action Committee, working on behalf of 
milkmen, mailmen, garbage-collectors, news- 
boys, and other oppressed dogmeat is not 
far to seek, 

The other day, June 29, 1944 to be exact, 
Rover had his last free bite in California, in 
Goldberg v. Rabuchin, 11 CCH Negligence 
Cases 65. There, imagine, two dogs bit the 
plaintiff and the court held dogmatically, 
that it aint necessarily so, that the owner 
must have knowledge of his hound’s penchant 
for man-flesh; that under the Dog Bite 
Statute the owner must pay for every bite, 
including the first one. 

Men are biting dogs again, in California. 


INSURANCE ROUND TABLE 





(533) 








CLASSES OF INSURANCE 


28 Canadian Bar Review, May, 1944, p. 429-441 
By A. Leslie Ham 


Manager and Treasurer, Canadian 
Underwriters Association 


The matter of classifying types of insurance 
in the field other than life is a problem in 
itself, and of itself creates other problems 
in the business of insurance. 


The insurance field is divided into numerous 

classes 

(a) because it has grown up that way and 
tends to expand that way as new fields 
of insurance develop; 

(b) because legislatures here and there have 
treated the business as being one of 
many classes and have described or re- 
stricted the charter powers of compa- 
nies by listing the classes of business 
which they might or might not write; 

(c) because legislatures have attempted to 
control the terms of the insurance con- 
tract in certain named classes, e. g., fire, 
automobile, and health and accident. 

While the segregation of the business into 

classes may well be necessary for some 

purposes, it may not be essential or wise 
for the purposes for which classifications 
are now used. 


Classification for Charters 


For the purpose of delineating the charter 
powers of a company, the naming and defin- 
ing of classes may be necessary to describe 
the field of insurance in which a company 
may operate. As each jurisdiction, however, 
may define a class as it sees fit, the word 
defined is usable only in that sense in the 
jurisdiction which makes the definition. 


Classification for Deposits 


Classifications are not essential in the ad- 
ministration of deposit requirements as it 
might be possible to establish some other 
satisfactory basis which would as readily 
assure solvency. It would seem that the 
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balance sheet of a company and the location 
of its assets are pertinent factors while the 
type of insurer might likewise be an impor- 
tant item to consider when determining the 
amount and nature of a deposit that should 
be required from any underwriters at 
Lloyds, from Mutual Insurers or from Stock 
Insurers. 


Classification for Statistics 


Classification for the purpose of statistics 
may well be necessary but better classifica- 
tions might be adopted for this purpose if 
the same classifications were called upon to 
serve other ends such as a basis for deposit 
requirements and for legislation affecting 
insurance contracts. 


Classification for Legislation 


For the purpose of licensing and of legis- 
lation affecting the insurance business, in 
other than the life insurance field, the 
classifications might well be fewer in num- 
ber. This field can be broken down readily 
into the following classes: 

1, Marine 

2. Insurance of person—health and accident 

3. Insurance of property 

4. Insurance against legal liabilities 

5. Guarantee 


The classifications of insurance of persons, 
of property and against liabilities are nat- 
ural ones. The maintenance of a classifica- 
tion for marine and guarantee may easily 
be justified, the former because of the dif- 
ference in its history, its growth and its 
practices, the latter because it is not in 
fact insurance. 

From the standpoint of licensing, a company 
could be licensed for any or all of the said 
classifications subject to such limitations 
as might be found in its charter powers. 


Legislation and Insurance Contracts 


To illustrate what might be done with re- 
spect to legislation affecting insurance con- 
tracts, one might look for a moment at the 
Quebec and Ontario fire statutory condi- 
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tions. The arbitrary classification may in 
detail be open to question. 

The fire statutory conditions can be said to 
fall into three groups: 


1. Those that deal with what is in fact sub- 
stantive law, really not a matter of contract. 
Those conditions might well be argued upon, 
made uniform and modern in principle, re- 
moved from the contract, and placed in the 
statute. 


2. Those that deal with procedure. Those 
should appear in the policy to inform the 
insured of the steps that he and the insurer 
must take when dealing with each other. 


3. The balance of the statutory conditions 
are not so easily classified, although many 
of them fall into one or the other of the 
above mentioned groups: 


(a) the term “fire” is expanded to cover 
lightning and certain types of explosion; 
(b) certain kinds of property are eliminated 
from the normal cover; (c) certain causes 
of fire damage are eliminated—War Risk 
and damages where goods are being proc- 
essed by fire heat; (d) the question of in- 
surable interest—“moral hazard”—is dealt 
with; (e) abnormal hazards, not contem- 
plated in the normal rate, are described; 
and (f) cover is made effective at some place 
other than the described premises if re- 
moval was made for the purpose of safe- 
guarding the goods from imminent damage 
from the spread of fire. 


Freedom of Contract v. Government 
Paternalism 


The conditions in this last group really affect 
the right of freedom of contract at the more 
essential points. On this question of free- 
dom of contracts there will be strong views 
on both sides and it is predicted that the 
cleavage in viewpoint will not follow the 
division of interest as between insurer and 
insured. 


Some will hold that the statutory freezing 
of the fire cover has circumscribed the nat- 
ural growth of the fire insurance business. 
On the other hand, some will appreciate the 
fact that a statutory policy and a reason- 
able amount of administrative supervision 
keeps “smart operators” within the bounds 
of fair practice. 


The supporters of freedom of contract will 
of course point out in rebuttal to the sup- 
porters of government paternalism that the 
whole casualty field apart from the auto- 
mobile insurance is free from restriction, 
and that the casualty business has so ex- 
panded in volume that it has now passed 
the mark set by the fire insurance business 
and that there is no evidence of abuse by 
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insurers of the freedom of contract in the 
writing of casualty policies. 


It is quite probable that these same propo- 
nents would point out that the conditions 
that allegedly existed in 1876 do not and 
cannot exist today because in the interval 
the insurance business has reached a ma- 
turity so that those engaged in it appreciate 
that their own interest are best served by 
properly serving the public interest. 

It will be interesting to follow this conflict 
in views; upon which school of thought pre- 
vails, much depends. That some via media 
may be found that will reasonably satisfy 
the contentions of the protagonists of both 
viewpoints is somewhat doubtful. 


RYLANDS v. FLETCHER IN ILLINOIS 


22 Chicago-Kent Law Review, March, 1944, 
p. 103-117 


By Edmund W. Burke 
Professor of law, Chicago-Kent 
College of Law 


Since 1868 there has been full recognition 
by the courts of England of the doctrine of 
absolute liability which attaches, under cer- 
tain circumstances, to the occupier of real 
estate irrespective of his wilful or negligent 
fault. 

To a large extent the courts of the United 
States have also recognized the general 
principle that any person who brings upon 
his premises that which is inherently danger- 
ous will be held absolutely liable for the 
harm which it causes in the event that it 
escapes or participates in some activity 
which is extra-hazardous in character to 
others. Such doctrine springs from the 
celebrated English case of Rylands v. Fletcher, 
1 L. R. Exch. 265. 


Application of the Rule in Illinois 


In none of the digests purporting to analyze 
the law existing in Illinois is there any 
reference, as such, to the rule. 

One writer, however, has declared that the 
courts in half of the states have refused 
to follow the doctrine, and among those so 
listed appears the name of Illinois. As 
authority for such statement, he cites the 
case of City of Chicago v. Selz, Schwab & 
Company, 67 N. E. 386. An examination of 
that case, however, will disclose that it 
hardly warrants the assumption that this 
state has, in any sense, repudiated or re- 
fused to follow the doctrine. 

Another case in Illinois which might be 
suggested as authority against the doctrine 
is that of Jones v. Robertson, 6 N. E. 890. 
The trial court refused to give the jury one 
of plaintiff’s instructions, and plaintiffs ex- 
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cepted and later appealed the decision for 
defendant, citing, among other cases as 
authority for the instruction in question, the 
case of Rylands v. Fletcher, supra. The court, 
when afhiirming the decision, declared that 
to give the instruction would have been 
error. It did not, though, deny the rule of 
the Rylands case but instead predicated its 
decision upon another factor. 

This case is far from authoritative on the 
point of repudiating the doctrine of the 
Rylands case. One significant thing about 
the Illinois case should be noted: the prob- 
lem dealt with surface waters, a substance 
which comes naturally upon the land. The 
Rylands doctrine has been, from the outset, 
limited to things which are non-natural. 


It would seem wise, therefore, to look at 
the other side and note wherein Illinois has 
followed the principle of the doctrine of 
Rylands v. Fletcher, supra. 


First of all, it would be advisable to ex- 
amine the case of Chicago and Northwestern 
Railway Co. v. Hunerberg, 16 Ill. App. 387. 
Defendant railway’s servants backed a freight 
train off a side-track and into the porch of 
a house owned and occupied by plaintiff, 
who, pregnant at the time, suffered a mis- 
carriage from shock and fright but was not 
otherwise injured. 

Defendant contended that the only pos- 
sible cause of action would be one for negli- 
gence but that plaintiff would not be entitled 
to recover for her personal injuries, since 
they were caused by mere fright and res- 
sultant shock to her nerves. Plaintiff received 
verdict and judgment in the lower court and 
defendant appealed. 

The appellate court affirmed the lower 
court’s decision, pointing out that defend- 
ant’s liability was absolute and not predi- 
cated upon negligence. The court cited the 
Rylands case with approval. 

There is still another group of Illinois 
cases which fall within the ambit of the 
Rylands rule, those which involve the use of 
explosives for some lawful purpose, such as 
blasting, but from the use of which injury 
or damage follows as a proximate conse- 
quence thereof. 

Some jurisdictions have held that liability 
in such cases is predicated upon nuisance or 
negligence. Others have held that the liabil- 
ity exists irrespective of nuisance, negligence, 
or trespass for it is regarded as absolute 
in character, Illinois clearly follows the 
latter view, as in the case of City of Joliet v. 
Harwood, 86 Ill. 110. 

Even stronger is the subsequent case of 
FitzSimons & Connell Company v. Braun, 65 
N. E. 249 (1902), in which an exception 
taken by the defendants unequivocally 
raised the rule of the Rylands case. The 
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opinion, affirming the lower court action, is 
an exhaustive one on the point, for it com- 
ments upon the rule as applied in a number 
of other jurisdictions and mentions favor- 
ably the decision in the City of Joliet case 
above referred to. The still more recent 
case of Baker v. S. A. Healy Company, 24 
N. E. (2d) 228 (1939) [3 CCH Negligence 
Cases 135], has but followed in that direction. 
Yet another group of Illinois cases, if not 
clearly within the Rylands doctrine, certainly 
provides a close analogy thereto. Such 
cases involve the doing of work of a danger- 
ous character by an independent contractor 
hired by the owner. In such situations it 
has been uniformly held in this state that, if 
the work contemplated is inherently danger- 
ous, the owner cannot avoid liability merely 
because he has given the performance of the 
task to an independent contractor. 


Conclusion 


From this analysis, it would certainly ap- 
pear that the doctrine of absolute liability, 
suggested by the case of Rylands v. Fletcher, 
has at least in part been recognized by 
Illinois courts. 

The question remains whether the future 
will see it developed to include even more 
situations than those to which it has already 
been applied. 

It has been suggested that the remedies 
in trespass, in nuisance, and in negligence 
are broad enough to cover any situation that 
might be encompassed by the rule of the 
Rylands case. Such a suggestion seems but 
to beg the question. The basis of liability 
should be the rule of Rylands v. Fletcher. 
Others have expressed the view that it is 
inevitable that such a doctrine will grow. 
That it should justifiably do so is also the 
conclusion of the author. 


FREEDOM OF LITIGATION: III 
MUNICIPAL LIABILITY FOR TORTS 


38 Illinois Law Review, March-April, 1944, 
p. 355-383 


By Leon Green 


Dean and Professor of Law, 
Northwestern University 


Why not liability of government for the 
hurts inflicted by its agents and employees 
under the same principles and through the 
same procedures as liability is imposed 
upon individuals and private corporate 
groups? 








* Continued from 38 Illinois Law Review, Jan- 
uary-February, 1944, p. 248-269; Insurance Law 
Journal, August, 1944, p. 480. 
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There is a tremendous body of literature 
protesting immunity to government and ad- 
vocating the protection of its victims. Most 
of the states provide in some way for re- 
covery for claims against the state itself, 
but the overwhelming number of tort 
claims, which grow out of the activities of 
thousands of smaller units of government, 
are met with a broad immunity from liability 
except as the courts have given them recog- 
nition through judicial decisions. Inasmuch 
as the courts have the same power to modify 
or deny the immunity already, as they had 
to create or give it recognition in the first 
instance, the problem is one of many calling 
for re-examination of their attitude towards 
the freedom of common law litigation. 


History of the Fallacy of Immunity 


The fallacies on which government im- 
munity is based all have their source in the 
medieval English political theory, “The 
King can do no wrong.” How the concept 
was infiltrated into the law controlling the 
liability of municipal corporations in the tort 
field is one of the amazing chapters of 
American common law jurisprudence. Pro- 
fessor Barnett has told the story succinctly. 
He says: 


There was... in fact no good authority for 
a distinction between ‘‘public’’ and ‘‘private’’ 
corporations for the use of American courts 
in their early consideration of corporate tort 
liability. The earliest reported American case 
coming to attention that recognized the tort 
liability of a municipal corporation is Hooe v. 
Alexandria [12 Fed. Cas, No. 6666], decided in 
1802, in which no distinction was made between 
the tort liability of public and private corpo- 
rations, and the city was held Hable simply as 
“a corporation.’’ The later cases until after 
the decision in Bailey v. New York [3 Hill. 513] 
which ‘‘bifurcated’’ the municipal corporation in 
this regard generally took this attitude where 
they did not indeed expressly repudiate the dis- 
tinction in this connection. The distinction 
originated chiefly in a combination of misguided 
logic and misapplied precedent. 


The fact seems to be that the immunity was 
developed as a protection for municipal cor- 
porations from what the courts apparently 
feared was an unbearable burden of tort 
claims. 


Liability in Illinois 

The immunity of municipal corporations 
was first pressed upon the Illinois supreme 
court in 1855 in the leading case of Browning 
v. City of Springfield, 17 Ill. 143, involving 
a defect in a street which had caused plain- 
tiff to fall and break his leg. The city’s de- 
murrer was sustained by the trial court, but 
its judgment was reversed on writ of error 
to the Supreme Court. Thus broadly was 
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laid the foundation for municipal liability 
for torts in Illinois. Allen v. The City of De- 
catur, 23 Ill. 272 (Orig. Ed. 332), and Nevins 
v. City of Peoria, 41 Ill. 502, further devel- 
oped the legal principle of municipal liability 
for torts. 

Wherever the court has found some ac- 
tivity which could be brought under the 
“street” cases, in which class the cases cited 
above fall, liability has been imposed, and 
the cases have taken a wide range. 


Breach in Illinois Liability Rule 


The first breach in the liability of munici- 
pal corporation in Illinois came in 1870 in 
the case of Town of Waltham v. Kemper, 55 
Ill. 346, and while not so important in itself, 
it opened the way for successful attack on 
the general rule on many points. The suit was 
for personal injuries to plaintiff due to ill- 
ness resulting from extricating his team and 
wagon from a mudhole in a highway of the 
town. Other cases followed in line. 


Judge Dillon’s influential book, Munici- 
pal Corporations, made its appearance in 
1872, parading the “horribles” that would 
result if the city were to be held liable for 
every neglect. His became a stock argu- 
ment in subsequent cases and reached its 
high point in Miralago Corp. v. Village of 
Kenilworth, 7 N. E. (2d) 602, in which it was 
claimed that real basis of the immunity rule 
was thought to be public policy which for- 
bids that the municipality should be liable 
for the negligence of its employees. 


It is a rather interesting commentary on 
the last ground given as a basis for im- 
munity that in 1931 the Legislature of IIli- 
nois enacted a statute imposing liability 
upon cities for injuries to persons and prop- 
erty imposing liability upon cities for in- 
juries to persons and property caused by the 
negligence of the officers and employees of 
fire departments, and that although the Su- 
preme Court upheld the constitutionality of 
the statute, there is no case yet reported 
which has imposed any liability under it. 

The doctrine of immunity was more recently 
employed in perhaps its most aggravated 
instance in Taylor v. City of Berwyn, 22 
N. E. (2d) 930. There a by-stander on 
the sidewalk was killed as a result of the 
collision of a police car with a truck. This 
extreme application of the doctrine, how- 
ever, has been met by legislation imposing 
liability on the City of Chicago for injuries 
resulting from the negligence of its police- 
men in the operation of motor vehicles. 

Throughout the development of the im- 
munity made available to municipal corpo- 
rations, it is noticeable how the statement 
of principle shifts in emphasis. But finally 
a comprehensive statement emerged which 
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included all of these ideas. It is well set 
forth in People v. City of Chicago, 100 N. E. 
194, where distinction was made between 
the kinds of power exercised by a municipal 
corporation like Chicago—one governmental 
and the other private. In its private capacity 
it could sue and be sued. 


Gebhardt v. Village of LaGrange Park, 188 
N. E. 372, and LePitre v. Chicago Park Dis- 
trict, 29 N. E. (2d) 81, approved such a 
statement. 


Immunity would seem to rest on the dif- 
ference between public purpose and private 
purpose; public welfare and private welfare; 
public benefit and private profit; public en- 
joyment and private enjoyment; govern- 
mental function and proprietary function. 
On this basis municipal immunity is com- 
plete. If the distinction is to be sustained 
there should be no more cases of liability. 


No municipal corporation is the business 
of building and maintaining streets, alleys, 
sidewalks and bridges for corporate profit, 
and the activities of all municipalities alike 
are designed to serve the same convenience 
and welfare of the general public as are 
streets and highways. The doctrine lacks 
integrity ! 


What Policies Impel Immunity? 


The obvious conclusion is that beginning 
with a principle municipal liability for torts, 
the court has completely about-faced and 
developed a principle of almost if not com- 
plete immunity. Why this change in atti- 
tude? What policies are so impelling as to 
require the victims of the wrongdoing of 
municipal corporations to go uncompen- 
sated, that are not equally applicable to the 
victims of private enterprises ? 


It cannot be claimed that legal doctrine 
so required. Legal doctrine supporting lia- 
bility had to be overcome. The immunity 
is the handiwork of the courts alone. 


It cannot be said that the development of 
the law governing private corporate liability 
provided a pattern. The immunities devel- 
oped to protect infant enterprises have been 
largely cast aside. 


This strange phenomenon, immunity in 
the midst of a movement towards greater 
responsibility, both on the part of govern- 
ment and private persons cannot be ac- 
counted on the grounds that the courts are 
asleep to the threat to their power from 
administrative agencies. 


There is considerable talk in the opinions 
about the tremendous financial burdens tort 
liability would cast upon the taxpayer, and 
it is suggested that the municipalities need 
protection from a multitude of groundless 
claims. But the courts have effective meth- 
ods of dealing with those who abuse their 
professional privileges. 


Two Clues in Cases 


What then lies back of this atrophy of the 
judicial process in a field where it should 
be strong and vigorous? The reported cases 
have only two clues which lead to any satis- 
factory explanation of the courts’ support 
of municipal immunity. 


The first is the seeming failure of the 
courts to appreciate the terrible injustice 
which the immunity visits upon the victims 
of municipal wrongdoing. The second clue 
of some significance is the confusion that 
seemingly has taken possession of the courts 
in dealing with municipal torts. Apparently 
courts have lost their way and are no longer 
able to follow the subtleties of their doc- 
trinal directions. 


It is at this junction that the courts now 
stand, embarrassed and at times even 
humiliated by doctrines that can not be de- 
fended, yet hesitant to write them off as 
having served their day. But courts have 
the same power today to do away with 
doctrines of immunity as their predecessors 
had to create them, and are under the com- 
pulsion of official duty to do so. 


There is no good reason why the basis of 
liability applicable to private corporations 
should not give municipal corporations all 
the protection they require. The defenses 
available are extensive and no one can coii- 
tend that they are not ably presented and 
consistently upheld by the courts. 

In the usual run of cases the problem is 
easier than it would be in police cases. Most 
of the claims against municipalities would 
be for injuries resulting from negligence of 
employees. Here all that would be needed 
would be to allow the defenses available to 
private corporations, as is now done where 
municipal liability is recognized. 

All that is required to get rid of the im- 
munities now protecting municipalities from 
their just responsibilities is a moderate 
amount of common law statesmanship on 
the bench. A few forthright decisions could 
quickly clear the way. It is not the legis- 
lature’s problem. To this fact the courts 
should be highly sensitive. 


or 
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THE TACOMA NARROWS 
BRIDGE CASE—REINSURANCE 


Back in Novémber 1940, you may remember 
a news-reel, showing the Tacoma Narrows 
Bridge weaving crazily in the wind. You 
were looking at a four million dollar insur- 
ance loss, which was subsequently settled 
for $4,000,000 with the Washington Toll 
Bridge Authority, by the various direct insur- 
ers whose total combined coverage on the loss 
was $5,200,000. Many of these direct insur- 
ers had reinsurance treaties ceding a part 
of their risk to a reinsurer. Thus, the 
Northwestern Mutual Fire Association had 
such a treaty with Union Mutual Fire In- 
surance Company, which was recently (Au- 
gust 4, 1944) construed by the United States 
Circuit Court of Appeals, Ninth Circuit, 5 
CCH Fire ann CASuALty Cases 268. 


Article VIII of the treaty (the “net reten- 
tion” clause) provided that cessions of rein- 
surance on one risk should not exceed 
$25,000, “nor the amount retained net without 
reinsurance by the reinsurance company at its 
own risk and liability on the same property 
reinsured by the said reinsured company with 
the reinsuring company.” 


Authorization of Excess Cession 


Desiring to cede $50,000 to the reinsurer, 
Northwestern wired Union Mutual, in con- 
firmaticn of a letter written ten days earlier, 
for specific authorization (in view of the 
$25,000 limitation in the treaty) to do so. 


The wire was as follows: 


“Please refer our letter May 31 Washington 
Toll Bridge Authority—Tacoma Narrows 
Bridge. Further information just received in- 
dicates PML about 50%. 


We will retain $50,000. 
thorization.”’ 


Please wire your au- 


The defendant, Union Mutual, by wire the 
next day, authorized the cession to it of 
$50,000 of reinsurance. Article VII pro- 
vided that reinsurance was to be ceded on 
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In June 1940 North- 
western transmitted to Union Mutual its 
“Daily Report or Certificate of Reinsurance 
in which it stated that the P. M. L. (“prob- 
able maximum loss”) was 50% and that the 
plaintiff, Northwestern was retaining “iden- 


the daily report plan. 


tical $50,000 in accordance with your 
authorization” (italics added). 


The Correspondence 


After payment was made by Northwestern 
to the Bridge Authority, an interesting cor- 
respondence ensued between the former and 
Union Mutual. 


Northwestern wrote Union Mutual: 


“The net loss sustained by the reinsured com- 
pany after deducting all reinsurance, was 
$38,461.54 (prior to excess).” 


Union Mutual answered: 


‘“‘We have your letter of August 25, confirming 
adjustment of the above loss for a total amount 
of $4,000,000 with $5,200,000 of insurance to 
contribute, and enclosing proof of loss indicat- 
ing payment due from the Union in an amount 
of $38,461.54. We note that in the proof of loss 
you have shown the net loss sustained by the 
Northwestern as the same amount of $38,461.54, 
but have indicated this net loss to be ‘prior to 
excess’. 

“We do not understand exactly what this 
means, and would appreciate a further explana- 
tion on this point, as it was our understanding 
as indicated in certificate No. 10852 that the 
Northwestern retained absolutely net an amount 
of $50,000 on this risk. If this is not the case 
and the Northwestern’s net, without reinsur- 
ance, is not $50,000 and your actual loss will 
therefore be less than the amount indicated, we 
would appreciate it if you would advise us ex- 
actly what your net loss will be on the risk."’ 


Northwestern replied: 


“The facts of the matter are that at the time 
this policy was written and the reinsurance 
placed, the Northwestern had in effect a catas- 
trophe excess reinsurance contract whereby we 
were reinsured to the extent of 90% of all loss 
in excess of $30,000 in any one catastrophe, 
although in establishing our net line this fact 
was given no consideration whatsoever."’ 


WHAT THE COURTS ARE DOING 





(539) 


YIIM 





And Union Mutual had the last word: 


“On the basis of this information, it would 
appear that we have been overlined on this 
risk, as our reinsurance contract with you, under 
which you cede business to us, provides that 
cessions shall, in no case, exceed the amount 
retained, net without reinsurance by the North- 
western. 

“On the basis of your letter, we believe that 
the actual net amount retained by the North- 
western without reinsurance was only $32,000, 
instead of $50,000 as indicated in the certificate, 
and, on the basis of the contract, our Union 
line should also have been not exceeding $32,000, 
which, on the basis of an approximate 77% 
loss, would make our loss payment only ap- 
proximately. $25,000, instead of $38,461.54 as 
called for by the proof of loss submitted.”’ 


The figure of 77% represents the propor- 
tion of the amount of their policy, that each 
insurer holding a piece of the total $5,200,000 
coverage had to contribute to the settlement 
of $4,000,000 made with the Bridge Author- 
ity ($4,000,000 equals 77% of $5,200,000). 


Treaty Provision for Adjustment 


The treaty, article XIV, provided: 

“ADJUSTMENT OF LIABILITY TO CONFORM 
TO AGREEMENT FOR NET RETENTION BY 
THE REINSURED COMPANY. If in case of 
loss it should appear that the amount ceded to 
the reinsuring company is in excess of the 
amount authorized in Article VIII hereof, the 
amount reinsured with the reinsuring company 
shall be reduced in such manner that the lia- 
bility of the reinsuring company shall not ex- 
ceed the amount for which it would have been 
liable had the provision for net retention pro- 
vided for in Article VIII been complied with.”’ 


Under this article, the reinsurer requested 
that its liability be adjusted so as to make 
it liable for its pro rata share of the loss, 
computed on the basis of a $32,000 cession. 
The plaintiff claimed and sued for the full 
amount based on a cession of $50,000. In 
its answer the defendant admitted liability 
for 77% of $32,000 but contested the balance. 
(The amount of the defendant’s liability on 
the basis of Article XIV of $25,624.31 plus 
interest bringing the total to $26,897.55 was 
paid by the defendant to the plaintiff, under 
stipulation that the rights of neither should 
be prejudiced thereby.) / 


Parol Evidence on Net Retention Clause 


Upon the trial plaintiff was permitted, over 
objection, to introduce parol evidence to the 
effect that in the reinsurance field the phrase 
“amount retained net without reinsurance” 
means the amount of liability on a given 
risk remaining with the primary company 
after the deduction of all “specific” rein- 
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surance from the gross line relating to that 
particular risk: in other words, that general 
catastrophe excess insurance is not consid- 
ered in arriving at the net retention figure. 
The defendant, in turn, produced expert 
witnesses who testified that the phrase has 
reference to the maximum amount which 
the ceding company would be called upon 
to pay out of its own pocket in the event of 
a total loss. In this instance, they observed, 
the maximum could not exceed $32,000. 
These witnesses described the insurance 
carried by plaintiff with Lloyd’s as “excess 
of loss insurance,” which, they said, is 
merely a form of reinsurance. 

The trial court found that the plain terms 
of the treaty were in accord with the posi- 
tion taken by the reinsuring company; that 
under the customs and usages of the busi- 
ness, as shown orally, the phrase “amount 
retained net” bears the meaning ascribed to 
it by the defendant’s experts. Further, that 
the contract with Lloyd’s, admittedly having 
application to a single risk such as the Ta- 
coma Narrows bridge, constituted excess 
of loss reinsurance rather than catastrophe 
coverage. 


The Court of Appeals affirmed the District 
Court, saying: “A ceding company, which 
is on the ground, makes the investigation, 
and is in possession of all the details relat- 
ing to the risk, is required to exercise the 
utmost good faith in all its dealings with 
the reinsurer. One may assume that the 
plaintiff's estimate of probable maximum 
loss (an estimate which, if correct, would 
not bring into play its excess of loss insur- 
ance carried with Lloyd’s) reflected over- 
optimism on its part, and that there was 
no active bad faith in its failure to disclose 
the existence of this reinsurance. But th. 
fact remains that the reinsurance existed and 
that the actual loss sustained proved to be 
closer to 100% than to the 50% estimated. 
Under the express terms of the treaty the 
liability of the reinsuring company was sub- 
ject to the adjustment claimed.” There 
was, said the Court of Appeals, no showing 
that defendant was familiar with the details 
of the excess coverage. 


Thompson on Reinsurance 


The Court of Appeals cites, inter alia, Re- 
insurance by Thompson (Commerce Clear- 
ing House, Inc., 1942, p. 113). The author 
says, of excess of loss coverage (such as 
Northwestern had with Lloyd’s): 

‘‘While excess cover may be used by a re 
assured, it ought to inform its reinsurers of any 
action taken by it in this connection so that 


reinsurers can always have knowledge of the 
reassured’s self-retentions under a treaty.” 
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The Utmost Good Faith 


Thus for the first time was the “net reten- 
tion” clause construed by a court. The 
court also, parenthetically, defined P. M. L. 
“In the insurance field the phrase ‘probable 
maximum loss’ appears to indicate the opin- 
ion of the insurer concerning the greatest 
loss the various insurers will have to pay in 
the event of any catastrophe likely to 
occur.” More important, perhaps, than 
these definitions of technical reinsurance 
terms, was the affirmance by the court of 
the duty of a ceding company “which is 
on the ground, makes the investigation, and 
is in possession of all the details relating to 
the risk . to exercise the utmost good 
faith in all its dealings with the reinsurer.” 


“Retains Identical $50,000” 


An important decision to reinsurers, and in 
our opinion a right and just one. One 
phrase in the correspondence that struck 
us as telling against the reinsured’s conten- 
tions, was the phrase in the Daily Report 
wherein Northwestern stated that the plain- 
tiff “retains identical $50,000.” The opera- 
tive word here is “identical”. How can it 
be said that in the situation disclosed in this 
case, the amount of the risk retained by the 
reinsured was identical with that ceded to 
the reinsurer? If that word were not pres- 
ent (so that the phrase in the Report read 
that Northwestern “retains $50,000’), it 
could more plausibly be argued that under 
some construction of the phrase the con- 
tentions of the reinsured were sustainable. 
But “retains identical $50,000” could doubt- 
less mean to the reinsurer but one thing— 
that the reinsured would have an open un- 
covered ultimate liability of $50,000, iden- 
tical in amount with that of the reinsurer. 


BLANDISHMENTS OF COMMON 
LAW WIFE AS UNDUE INFLUENCE 


The Ohio Court of Appeals, in Moore v. 
Travelers Ins. Co., 10 CCH Lire CAseEs 109, 
recently took another fall out of that badly 
battered old lady, Mrs. Grundy. Virginia 
Freeman claimed as beneficiary of a policy 
of insurance on the life of Robert Freeman. 
She was designated in the policy as bene- 
ficiary, and described therein as the insured’s 
“common law wife”. The administrator of 
the estate of Robert Freeman, and one 
claiming as the deceased insured’s widow, 
Lizzie Pritchard Freeman, contested the 
beneficiary’s claim. The defendant insurer, 
Travelers, pursuant to an affidavit of inter- 
pleader deposited the proceeds of the policy 
with the clerk of the Court and was dis- 
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charged. The administrator and the widow 
by cross-petition against the plaintiff alleged: 

“And that on March 9, 1938, one Virginia 
Freeman, plaintiff, herein, did exercise, undue 
influence on said Robert Freeman and did ille- 
gally and fraudulently cohabit with said Robert 
Freeman and did by means of illegal and 
fraudulent and undue meretricious relationship 
and by exercising undue influence over him by 
reason of such relations and blandishments and 
by cowing the said Robert Freeman and by 
other means incident to such illegal and fraudu- 
lent criminal relationship did prevail upon the 
said Robert Freeman to change the beneficiary 
on said policies and to make the same payable 
to Virginia Freeman who now claims said policy 
as Virginia Moore, * * * 


“That the said certificates of insurance as 
written did not express the true intent and pur- 
pose of the insured, Robert Freeman. And that 
said policies should be made payable to the 
estate of Robert Freeman.”’ 


Upon invalidation of the provision naming 
a beneficiary, each claimed the proceeds by 
operation of law. Lizzie Pritchard Free- 
man also sought to have a trust imposed. 
The trial court sustained demurrers to these 
cross-petitions and upon proof of the allega- 
tions of the plaintiff’s petition, entered judg- 
ment in her favor. That is the judgment 
appealed from. The question presented on 
appeal was whether the allegations of the 
amended cross-petitions state a cause of 
action. 


The Ohio Court of Appeals held that the 
fact that an unlawful relation existed be- 
tween the insured and the beneficiary fur- 
nished no basis for the invalidation of 
the designation. And that, assuming that the 
cross-petition sufficiently alleged that the 
plaintiff by unlawful means so dominated 
the will of the insured as to cause him, 
contrary to his desire and will, to name her 
as beneficiary, still, there is no allegation 
that such domination continued during the 
remaining more than two years of his life, 
in which he could have again changed the 
beneficiary had he so desired. “Were there 
an allegation that the unlawful relationship 
continued until the insured’s death (which 
there is not) it would not imply continuance 
of the undue influence. The most that could 
be inferred would be that the relationship 
caused the insured to want the plaintiff to 
be the beneficiary. It would not indicate 
that he allowed her designation to stand 
against his will and desire.” The court 
therefore affirmed the judgment for the 
common law wife. 


Increased Risk 


As we pointed out in the April issue of the 
JOURNAL, (“False Designation of Bene- 
ficiary as Wife”, p. 218) but few cases have 
considered the question of unlawful co-habita- 
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tion with a beneficiary falsely designated as 
wife, as an increase in risk. In the instant 
case, the insurer could possibly not have 
raised such a ground of defense, because 
in the policy itself the beneficiary was de- 
scribed as the insured’s “common law wife”. 
It would seem, if the insurer thought the 
element of risk material here, that it would 
be put on notice, by the policy description, 
of the possibly irregular nature of the bene- 
ficiary’s connection with the insured, 


But where the insurer has no such notice 
certainly it could claim, with a great deal 
of justification, that the perils incident to 
the extra-curricular romantic life do, in a 
certain measure, place in increased jeopardy 
the life of the philandering insured. Where- 
as, in the comparative truce of simple matri- 
mony the hazards are all from one quarter, 
are known and (with a wide margin of error) 
can be calculated, when this status is aggra- 
vated by the commission of quasi-matrimony, 
the insured has placed himself between a 
cross-fire of explosive emotional perils, and 
counter-perils that should make him, actu- 
arially, an untouchable. Aside from the hazard 
celebrated in the well known saga of “Frankie 
and Johnnie”, there are numerous mental 
and psychic complications, even as double 
entry bookkeeping is more involved than 
single entry. 

It is still true, in the words of the court in 
Continental Casualty Co. v. Lindsay, 111 Va. 
389, 69 S. E. 344, “that a man who, in 
violation of law, is living in lewd and las- 
civious cohabitation with a woman is a less 
desirable risk than one who is leading a 
regular and clean life”. But regardless, 
L’Amour as an increase in risk is strangely 
overlooked by insurance companies. 


“SOUND HEALTH” IN TEXAS 


A shocking legal and factual result was 
reached in the recent case of Southern States 
Life Ins. Co. v. Watkins, 10 CCH Life Cases 
107. The insured died from kidney disease 
twenty-eight days after the defendant in- 
surer had issued a life policy to her, which 
contained a “sound health” clause providing 
as a condition for liability under the policy 
(other than the return of aJl paid premiums) 
that on the date of the policy and its delivery 
to the insured, the latter must be in sound 
health. At the time of the death of the in- 
sured, she was sixty-six years of age, and 
according to the testimony of the two phy- 
sicians who diagnosed her ailments, the dis- 
ease from which she died existed for several 
years prior to the date of issuance of the 
policy. The jury rendered a verdict that, at 
the date of the policy, the insured was in 
sound health, and found for the plaintiff. 
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Said the Texas Court of Appeals: 


“‘We think this testimony is uncontroverted. 
The only effort made by appellee to establish 
an issue was the testimony of interested wit- 
nesses, relatives of appellee, and two others liv- 
ing in appellee’s home. Their testimony is, in 
effect, that the instred looked all right, she 
ate and slept as us. 1, she worked and made 
no complaint of illness in their presence; hence, 
as far as they knew, she was of sound health 
at the date of the policy of insurance. Evi- 
dently, none of them were versed in medical 
science or made diagnosis of the insured’s con- 
dition. They did not know and, perhaps could 
not tell, that the insured was suffering from 
arterioscelrosis, or chronic myocarditis. The 
disease from which the insured died is well 
known to the medical profession,—an insidious 
lingering illness usually fatal after years of 
suffering. There Is nothing in the record re- 
flecting adversely on the two physicians, or any 
evidence controverting their testimony. Their 
depositions were not even crossed by appellee, 
and he offered no testimony of probative value 
to the contrary.”’ 


Stare Decisis 


However, in unwilling deference to the opin- 
ion of the Texas Supreme Court in Coxson 
v. Atlanta Life Ins. Co.,9 CCH Life Cases 
937, the Court of Civil Appeals affirmed 
the judgment, saying that in the absence of the 
Coxson decision, where, in a similar case, the 
Supreme Court reversed the decision of 
the Court of Civil Appeals (Atlanta Life Ins. 
Co. v. Coxson, 9 CCH Life Cases 687), it would 
have no hesitancy in reversing the present 
judgment. In the smartest flurry of judicial 
temper that we have seen at this term of 
court, Chief Justice Bond, speaking for the 
Court of Civil Appeals, said: 

“A jury verdict is always jealously guarded and 
maintained by our courts, but such affords no 
ground for a court to crown Its sacred place by 
underwriting a conclusion wrongfully reached. 
The jurisdiction to review the facts of a case 
on appeal rests exclusively with Courts of Civil 
Appeals and, being cognizant of such power and 
authority, we reach the conclusion in this court 
that the verdict of the jury should be set aside. 
But, as the Supreme Court, in the Coxson case, 
supra, on fact similar, and perhaps stronger 
against Hability than in the present case, as- 
sumed jurisdiction on the facts and reversed our 
decision (177 S. W. (2d) 114), we may well con- 
clude it will do the same in this case. There- 
fore, in deference to the Supreme Court's 
opinion in the Coxson case, and disregarding its 
oft-said admonition, that ‘‘The character of 
judgment to be entered cannot be determined 
until such fact questions are decided, and the 
Court of Civil Appeals is the proper Court to 
decide them,"’ (Norton v. Chaney, 161 S. W. 
(2d) 73), the judgment of the court below is 
affiirmed.’"’ 


Coxson v. Atlanta Life 


In the Coxson case the insurer denied liability 
on the ground that the insured was not in 
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good health at the time of delivery of the 
policy; that he then had tuberculosis, of 
which he later died. Two months after issu- 
ance of the policy the insured became ill, 
and when taken to the hospital was found to 
have tuberculosis, of which he died some 14 
months later. The proof of death made by 
the attending physician stated that the dura- 
tion of the insured’s illness was “from per- 
sonal knowledge 14 months”, “from history 
of the case 3% years.” This doctor first ex- 
amined the insured on his admission to the 
hospital, about 2 months after issuance of 
the policy. He testified that from the history 
given by the patient and from his examina- 
tions he was of the opinion that the deceased 
had been affected with tuberculosis for 21%4 
years at the time of insured’s admission to 
the hospital. The insured in his application 
for admission to the hospital stated that he 
had been “sick for past 24 years”. Plaintiff 
introduced the testimony of persons who had 
lived and worked with the insured, that he 
appeared to be in good health. 


Judgment for the plaintiff was reversed by the 
Court of Civil Appeals upon the ground that 
the evidence as a whole showed conclusively 
that the insured had tuberculosis when the 
policy was issued. On a writ of error granted 
by the Supreme Court of Texas, the court 
held that the holding of the Court of Civil Ap- 
peals was in conflict with prior decisions and 
that there was a controverted issue of fact 
to be determined by the jury as to the sound 
health of the insured at the time the policy 
was issued. The opinion evidence of the doc- 
tor was not conclusive, and the testimony of 
the lay witnesses was sufficient to controvert 
it, particularly since the doctor was offering 
an opinion as to the insured’s health at a 
time more than 2 months before he first ex- 
amined him. Likewise the evidence of lay 
witnesses was sufficient to rebut any conclu- 
sive effect of the statement given by the 
insured on his admission to the hospital. The 
judgment of the Court of Civil Appeals was 
reversed and the trial court’s affirmed. 


Lay v. Expert Witnesses 


The Supreme Court’s opinion in the Corson 
case cites several Texas cases for the propo- 
sition that non-expert witnesses who have 
observed the appearance and actions of an- 
other may testify that such person was in 
good health so far as the witness knew, and 
that such person appeared to be in good health, 
and continued his usual work in the custom- 
ary manner. In this state of the law it would 


seem, as a practical proposition, to be im- 
possible to obtain a directed verdict on the 
basis of breach of the sound health clause. 
Certainly any bereaved beneficiary will have 
no trouble in marshalling friends of the de- 
ceased insured to testify (and in perfect good 
faith!) that the deceased “appeared” to be, 
and “as far as the witness knew”, was, in 
sound health, and that he continued to work 
in the customary manner. Certainly if an 
insured were attempting to defraud the in- 
surer, he would put on, to the best of his 
ability, these outward appearances and habits 
of good health. 


It does not seem that this soft focus diag- 
nosis of sound health, by a lay witness, 
ought to be accorded any serious weight as 
against the uncontroverted testimony of dis- 
interested medical experts to the contrary. 
The issue in these cases is whether the in- 
sured was in sound health, not whether he 
appeared to be in sound health. Would any 
judge submit himself to a casual lay diag- 
nosis of sound health, as against a consid- 
ered medical opinion to the contrary? Why, 
then, submit such an issue to a jury? 


A Suggestion 


Perhaps, if the trial court were to require 
expert medical testimony as to whether, 
within the limits of reasonable medical cer- 
tainty, the disease of which the insured died 
(or alternatively, the insured’s sound health) 
under the circumstances surrounding the 
insured, could be diagnosed from mere ap- 
pearance as reflected in casual social inter- 
course, then such lay testimony would be 
acceptable. 


Perhaps, on rebuttal, after the testimony 
of lay witnesses had been received, hypo- 
thetical questions embodying the nature 
of the particular lay witnesses’ oppor- 
tunities, and background for observation, 
could be hypothesized, and an expert’s judg- 
ment on these qualifications for diagnosis 
obtained. While this might merely result in 
a new battle of experts, still we doubt that 
any reputable medical man would testify 
that sound health can be diagnosed from 
general physical appearance. 


The irate tone of the opinion of the Court of 
Civil Appeals in the Watkins case may en- 
courage the insurer to seek a review by the 
Texas Supreme Court, where in the light of 
the strong facts in this case the rule applied, 
unwillingly and against conscience, by the 
Court of Civil Appeals, may be re-examined. 


ee 


Fair Play 


“Insurance companies engaging in the laudable practice of assisting beneficiaries in 
making out proofs of death should call attention to inconsistencies in the proofs 
if they expect later to use them against the person they are assisting . ae 


Arnold, J., 
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in New York Life Insurance Company v. Taylor, 9 CCH Life Cases 995, 
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and Insurance 
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AUTOMATIC INSURANCE—NEW- 

LY ACQUIRED AUTOMOBILES: 

Prior possession of substituted truck 
(Ohio) 

BAILMENTS—THEFT OF CAR 
FROM APARTMENT GARAGE: 
Rule that keys be left in car 

(D. C.) 
BRAIN INJURY—EVIDENCE OF 
INSANITY PROCEEDINGS: 
Intersection Collision (IIl.) 


CONTRIBUTION BETWEEN _IN- 
SURERS OF JOINT TORT FEA- 
SORS: 

Third party proceedings (Ala.) 

COOPERATION CLAUSE—INSUR- 
ER’S WAIVER OF RIGHT TO 
DISCLAIM: 

Time for disclaimer and withdrawal 
from case (Mass.) 


DAMAGES IN COLLISION—MO- 
TOR BLOCK CRACKED BY 
FREEZING: 

Duty to minimize damages (Conn.) page 548 

HOTEL’S LIABILITY—NEGLI- 
GENCE OF SUB-BAILEE AGENT: 

Independent contractor v. Agency 
(Tenn.) 

LAPSE OF AUTOMOBILE POLICY 
—TIME OF PREMIUM PAY- 
MENT: 

Date of mailing premium (III.) 

“LOADING AND UNLOADING” 
CLAUSE: 

Policy construed (Pa.) page 549 
Pedestrian tripping on hose (Ohio) page 549 

LOAN RECEIPT—REAL PARTY 
IN INTEREST: 

Striking defense (N. Y.) 


page 544 


page 545 


page 545 


page 546 


page 547 


page 548 


page 548 


page 550 


MISCONDUCT—OPENING STATE. 
MENT TO JURY: 

Discretion of trial court to declare 
mistrial ( Mass.) 


MISJOINDER OF PARTIES—PRI- 
MARY AND SECONDARY LIA- 
BILITY: 

Respondeat superior (Ohio) 


PEREMPTORY CHALLENGE OF 
JURORS AFTER PRELIMINARY 
ACCEPTANCE: 

Challenge exercised before jury 
sworn (N. J.) 


REFORMATION OF RELEASE— 
MUTUAL MISTAKE: 
Printed forms used (Ohio) 


RES GESTAE STATEMENTS OF 
BYSTANDER: 
Passenger boarding bus injured 
(Ala.) 


RESPONDEAT SUPERIOR—EF- 
FECT OF GRANTING EMPLOY- 
EE’S MOTION FOR NEW 
TRIAL: 

Head-on collision (Cal.) 


SERVICE OF PROCESS ON MEM- 
BER OF ARMED FORCES: 
“Usual place of abode” (N. J.) 


SPECIFIC OBJECTIONS—RIGHT 
TO URGE OTHER GROUNDS ON 
APPEAL: 

Statements made to state trooper 
(N. Y.) 


STOP-SIGN ON LEFT SIDE OF 
ROAD: 


Proper location of sign a jury ques- 
tion (Conn.) 


page 550 


page 551 


page 551 


page 552 


page 553 
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AUTOMATIC INSURANCE FOR NEWLY 
ACQUIRED AUTOMOBILES CLAUSE 


(OHIO) 


© Fleet of trucks covered 
Prior possession of substituted truck 


The Crumley, Jones & Crumley Company, 
who operated a fleet of trucks, insured the 
operation of these vehicles in the Ohio 
Farmers Indemnity Company. Each vehicle 
covered by the policy was specifically desig- 
nated therein, and in addition there was a 
clause providing automatic insurance for 
newly acquired automobiles. At the time 
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the policy was acquired the insured owned 
a 1930 White truck which was not one of 
those specifically designated in the contract. 
After one of the vehicles which had been 
enumerated therein was damaged in a colli- 
sion, the insured replaced it by using the 
1930 White truck. It was this truck which 
was involved in a collision with a car owned 
bv one Howe. Howe recovered a judgment 
for the injuries sustained in the accident 
against the insured, and then brought the 
present supplemental action against the in- 
sured and the insurance company to recover 
the amount of the judgment. 

The insurance company contended that 
the 1930 White truck was not covered by 
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the policy because there was no agreement 
to insure against liability for its use, while 
the judgment creditor and the insured con- 
tended that the “Automatic Insurance for 
Newly Acquired Automobiles” clause 
brought the vehicle within the coverage of 
the policy. 


In affirming the judgment rendered in favor 
of the insurance company, the reviewing 
court declared that the language of the 
clause was plain and unambiguous and 
clearly did not provide coverage for a 
vehicle which had been in the possession 
of the insured for sometime before the 
policy was issued and which, if the insured 
had wished to include it, would have been 
specifically enumerated therein.— Howe, ap- 
pellant v. The Crumley, Jones & Crumley 
Company, appellant, Ohio Farmers Indem- 
nity Company. Ohio Court of Appeals, 
First Appellate District. March 10, 1944. 
21 CCH AutomosiLe Cases 226. 


BAILMENTS—THEFT OF CAR FROM 
APARTMENT GARAGE 


(DISTRICT OF COLUMBIA) 


e Existence of bailor-bailee 
elationship 
Requirement that keys be left in car 


Plaintiff’s automobile was wrongfully taken 
from a garage in the basement of his apart- 
ment building, and was later recovered in a 
damaged condition. The plaintiff rented an 
apartment from the defendant, and at ap- 
proximately the same time made arrange- 
ments for “parking and storage privileges” 
for his two automobiles in the garage op- 
erated by defendant in the basement of the 
same building, solely for its tenants. He 
paid an agreed sum per month for the 
storage of the two cars and an additional 
sum for the washing and cleaning of them. 
Two specified spaces in the garage were 
assigned to him. At times when he drove 
to the garage he parked the car in its space; 
at other times he left the car with the gar- 
age attendant who parked it. It was neces- 
sary that the ignition keys be left in the 
cars while in the garage in order that the 
attendant could move them as required. 
When the cars were washed they were 
taken to a nearby “laundry.” The defend- 
ant contended that it was not a bailee but 
simply rented space to plaintiff for parking 
and storing his car; that possession of the 
car remained always in plaintiff except at 
such times as the attendant removed the 
car from the garage for washing; and that 
at the time the car was taken and damaged 
it was taken from the possession of plain- 
tiff. In affirming the judgment for the 
plaintiff and holding the defendant to be a 
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bailee the court said that delivery of posses- 
sion to the bailee is essential to a bailment. 
Whether such delivery occurs is a matter 
of fact. The fact that a designated space 
in the garage was assigned to this parti- 
cular car is not controlling. Such an ar- 
rangement is as consistent with a bailment 
as with a hiring of space. The garage itself 
is of a type not generally associated with 
the idea of a mere leasing or licensing of 
space for parking. This type of structure 
commonly suggests the understanding that 
the garage operator will have possession 
and custody of the cars left there. The 
requirement that the ignition key be left in 
the car indicates that custody was assumed 
by the garage. It is not usual for an owner 
to leave the key in his car unless someone 
present assumes responsibility for its safe- 
keeping. The garage manager testified it 
was necessary for the keys to remain in 
the cars “so that when necessary they 
could be moved by the attendants.” The 
right of the attendants to move the cars 
when necessary negatives the theory that 
plaintiff merely hired space and always re- 
tained possession of his car. Again, the 
presence of an attendant who occasionally 
parked the cars in their spaces, and who 
moved them when necessary, is an indica- 
tion of assumption of custody and responsi- 
bility. Defendant admitted that the at- 
tendant’s duty was more than mere parking 
and moving. Its garage manager testified 
that it was the dutv of the attendant to 
“see that no one but the owners of the cars 
took them out of the garage.” The judg- 
ment for plaintiff was affirmed.—Westches- 
ter Development Corporation, appellant v. 
3urkett, etc. District of Columbia, Munici- 
pal Court of Appeals. August 11, 1944, 21 
CCH AutTomosite Cases 205. 


BRAIN INJURY—EVIDENCE OF 
INSANITY PROCEEDINGS 
(ILLINOIS) 

e Intersection Collision 





“The complaint charged that as a result 
of the collision plaintiff, Mrs. Leech, was 
thrown to the pavement and suffered among 
other injuries, a severe injury to her brain. 
There was evidence that plaintiff suffered in- 
jury and accordingly the question of the extent 
of the injury proximately caused by de- 
fendant’s negligence, if found negligent, was 
for the jury. During the trial plaintiff 
and several of her witnesses testified with 
respect to her confinement in the psycho- 
nathic hospital pending an insanity inqui- 
sition by the County Court following the 
issuance of a writ therefor upon the sworn 
affidavit of a police officer. It appears that 
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the police officer’s application was filed 
pursuant to an order of the Municipal Court 
judge following plaintiff's rearrest after a 
hearing upon complaint of a woman whom 
she had assaulted, believing that the latter 
was pursuing an affair with Mr. Leech. 
There was testimony also that a month or 
so following the accident and about the 
time she had assaulted the woman, plain- 
tiff had purchased an ice pick with which 
she had punctured the tires of her husband’s 
car. The testimony of this incident was in 
addition to the testimony that plaintiff's 
personality appeared to undergo a distinct 
change for worse following the accident. 
There was no objection by defendant to the 
admission of the testimony respecting the 
ordering of the application for the inquisi- 
tion, and her confinement in the psycho- 
pathic hospital and of the harmful effects of 
this experience upon plaintiff. The first ob- 
jection made to any evidence with respect 
thereto was made when plaintiff’s counsel 
offered in evidence a certified copy of the 
proceedings of the inquisition. The court 
admitted the sworn application of the police 
officer, the order of the County Court issu- 
ing the writ of inquisition, and the finding 
of the Commission that plaintiff was Not 
INSANE. Defendant introduced the Psy- 
chopathic Hospital Records of plaintiff’s 
health and behavior from day to day. The 
testimony regarding her experiences leading 
to and during her confinement in the psy- 
chopathic hospital, and that of the medical 
experts for both parties with respect there- 
to, must have emphasized those experiences 
as a principal element of plaintiff’s damage. 
It is conceded by plaintiff's counsel that she 
was not insane and there is no claim that 
she was rendered insane by the accident. 
It is plaintiff’s contention that the injury to 
her brain caused a traumatic neurosis or 
psychopathic proceedings constituted a fact 
which, with others, tend to prove the con- 
tention. Can these proceedings and the con- 
finement of plaintiff in the psychopathic 
hospital, the inquisition into her insanity, 
and the harmful effects she suffered there- 
from, be attributed to defendant’s negli- 
gence? We think the answer is obviously, 
no. The insanity proceedings were not 
commenced by defendant and they resulted 
in a finding that plaintiff was not insane. 
The commencement of these proceedings 
was an intervening cause in the succession 
of events proximately caused by the acci- 
dent. Defendant cannot be charged with 
the harm suffered by plaintiff, caused by 
the error in judgment of a third person. 
We believe that serious error was commit- 
ted in the introduction of the record of the 
proceedings into the insanity of plaintiff 
and that, under the circumstances, defend- 
ant was greatly prejudiced and should have 
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a retrial of the issues, free from the irrele- 
vant and prejudicial testimony and the rec- 
ord referred to.” Leech v. Newell, appellant. 
Illinois Appellate Court, First District. June 
30, 1944. Released August 26, 1944. 21 CCH 
AUTOMOBILE CASES 247, 


Rider & Thuma, for appellant. 
Julius H. Silinger, for appellee. 


CONTRIBUTION BETWEEN INSURERS 
OF JOINT TORT FEASORS 


(ALABAMA) 


e@ Third party proceedings 
When subrogation arises 


“Is the insurer of a joint tortfeasor entitled 
to contribution from insurers of other joint 
tortfeasors?” Alabama answers this ques- 
tion in the negative, in a case arising out of 
the collision of several automobiles. Watt, 
Colmant, and Woodson, while operating 
three separate automobiles, were involved 
in a collision with a Ford car in which 
Combs and his wife, and other passengers 
were riding, each of whom sued the first 
three-named persons, and each of whom re- 
covered judgments against them. Of these 
three judgment debtors, Watt was insured 
by the Continental Casualty Company ; Wood- 
son was insured by the General Accident 
Assurance Corporation; and Colmant by the 
Aetna Casualty & Surety Company. Mrs. 
Combs filed her complaint in the Circuit 
Court of Jefferson County, Alabama against 
the Continental Casualty Company to en- 
force payment of her judgment. The case 
was removed to the federal district court. 
The Continental Casualty Company filed an 
answer and a third party complaint making 
“General Accident” and “Aetna Casualty” 
third-party defendants for the purpose of 
compelling contribution or the apportion- 
ment and pro-ration of liability between the 
three insurers; it also made a party to the 
third party proceedings, the other passen- 
gers who had also recovered judgments 
against Watt, Colmant, and Woodson, “Aetna” 
filed an answer admitting liability of $10,000 
which it paid into court and asked for a 
complete release of liability. On motion, 
this fund was applied pro rata on the judg- 
ments. “General Accident” filed a motion 
to dismiss the third-party complaint on the 
ground that “Continental” was not entitled 
to contribution from it since, under the law 
of Alabama, one joint tortfeasor was not 
entitled to contribution from another. The 
motion was sustained. Under the law of 
Alabama joint tortfeasors are not entitled 
to contribution from one another. Moreover, 
it appears that “Continental” has not actu- 
ally paid the Combs’ judgments. Since under 
the accepted rule of subrogation it does not 
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succeed to the rights of Watt, one of the 
tortfeasors against whom the judgment was 
obtained, until it has done so, it is difficult 
to see how it can claim subrogation to her 
right to contribution. The right to demand 
contribution would not come into existence 
or become alive until it was subrogated, and 
it would not become subrogated until it had 
paid the judgment. The motion to dismiss 
was granted.—Combs v. Continental Casualty 
Company. United States District Court, 
Northern District of Alabama, Southern Di- 
vision. February 28, 1944. 21 CCH Auto- 
MOBILE CASES 140, 


Stokely, Scrivner,. Dominick & Smith, First Na- 
tional Bldg., Birmingham, Ala., for plaintiff and 
Rinnert, Admr., et al., third party Defendants. 
Leader, Hill &Tennenbaum, Frank Nelson Bldg., 
Birmingham, Ala., for defendant and third party 
plaintiff. 

J. P. Mudd, Massey Bldg., Birmingham, Ala., 
for third party defendant, General Accident Fire 
& Life Assurance Corporation. 

Harvey Deramus, Farley Bldg., Birmingham, 
Ala., for third party defendant, Aetna Casualty 
and Surety Company. 

James A. Simpson, Frank Nelson Blidg., Bir- 
mingham, Ala., Guardian ad litem for minor 
third party defendants. 


COOPERATION CLAUSE-INSURER’S 
WAIVER OF RIGHT TO DISCLAIM 


(MASSACHUSETTS) 


@ Time for disclaimer and withdrawal 
from case 


Persistence of permissive user in 
false story 


After recovering judgments against Francis 
O’Brien, as a permissive user of his father’s 
car, the plaintiffs now sue the father’s insurer 
by bills in equity to apply to the satisfac- 
tion of their judgments the defendant’s obli- 
gation under the automobile liability policy. 
The plaintiff was injured by a driver of the 
O’Brien car who left the scene of the acci- 
dent without waiting to give the plaintiff 
first-aid or to take him to a doctor. On the 
day of the accident O’Brien, the son, had 
borrowed his father’s car and gone to visit 
a friend, Regan. He denied to the insurer 
that he had been driving the car at the time 
of the accident. He claimed that he had 
parked the car at the home of his friend 
Regan, where he spent most of the evening; 
and that when he came out of his friend’s 
house to go home the car was parked at a 
different place, although nearby. It was dur- 
ing the hours of his visit that the plaintiff 
was injured. O’Brien pleaded guilty to crim- 
inal charges arising out of the accident, and 
paid the fine assessed. Neither his father 
nor the several investigators from the insur- 
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ance company believed his story, and tried 
to get him to admit that he had been driving 
the car at the time of the accident; they 
threatened him with disclaiming coverage 
of the accident; but he would not change 
his story. He called the friend with whom 
he was supposed to have been visiting at 
the time of the accident, and asked him to 
say that he had not left Regan’s house 
until midnight. At one time O’Brien said 
to the chief of police that he (O’Brien) 
“must have been the driver of the car”. The 
insurance company, through its investigators, 
knew all of these facts reflecting on the 
veracity of O’Brien’s story that he had not 
been driving the car at the time of the acci- 
dent. Nevertheless, it was not until after 
verdicts were rendered against O’Brien that 
the insurer sought to disclaim liability under 
the policy. The trial court’s decree against the 
insurer was affirmed on appeal. “It was 
not plainly wrong to find that the company 
had elected to continue with the defense of 
the tort actions after it had sufficient in- 
formation to warrant a disclaimer. The 
verdicts revealed no new fact bearing on 
the company’s knowledge. To be sure, it 
was thereby demonstrated that the jury 
were not deceived by O’Brien’s story, but 
this was merely the consequence of a deci- 
sion to try the cases to the ultimate end. 
It was never questioned but that the acci- 
dent was caused by the O’Brien automobile. 
The identity of the operator was from the 
outset the one fact in doubt. O’Brien’s 
incredible explanation, openly disbelieved by 
his own father, by the chief of police and by 
at least one company investigator, O’Brien’s 
inconsistent statements both as to the place 
where he left the automobile and the place 
where he later found it, the assent to be 
adjudged guilty of two crimes which could 
have been committed only by the operator 
of the automobile, the statement of the police 
chief to a company investigator that O’Brien 
said that he must have been the operator, 
Regan’s statement that O’Brien had asked 
Regan to give a false hour for his departure, 
were some of the facts known to the com- 
pany before the opening of the trial of the 
tort actions. It was not clearly erroneous 
for the judge to conclude that O’Brien’s 
stubborn adherence to a course of palpable 
falsehood was a factor known to the com- 
pany before the recording of the verdicts, 
and that it could not thereafter for the first 
time rely upon such factor and withdraw.” 
—Searls v. The Standard Accident Insur- 
ance Company et al. Massachusetts Supreme 
Judicial Court. Middlesex. June 27, 1944. 
21 CCH AutomosiLe Cases 120. 


F. P. Garland, for defendants. 
W. E. Kane, for plaintiffs. 
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DAMAGES IN COLLISION—MOTOR 
BLOCK CRACKED BY FREEZING 


(CONNECTICUT) 
e@ Duty to minimize damages 


The trial judge allowed the plaintiff, as a 
part of the damages to his truck resulting 
from collision with the defendant’s truck, 
the cost of a new motor block. The motor 
was in good running order at the time of 
the collision, and the impact did not crack 
the motor block. Before the collision, al- 
though the temperature was below zero, 
there was sufficient antifreeze solution to 
prevent the fluid in the block from freezing 
while the motor was running. Plaintiff's 
driver promptly notified the plaintiff of the 
collision, who called a firm which special- 
ized in servicing this type of truck, and the 
latter towed the truck to its garage for 
repairs. Between the collision and the ar- 
rival of the truck at the repair garage, the 
water in the block froze. The trial court’s 
finding, that the freezing of the water and 
the crack in the block were caused by the 
negligence of the defendant in cracking the 
radiator and damaging the motor so that it 
would not run, thereby making the water 
remaining in the block susceptible to the 
weather conditions, was affirmed on appeal. 
On the issue of contributory negligence, 
since the plaintiff and his driver were neither 
of them mechanics, their failure to drain the 
water in the tank of the block by the pet- 
cock in the block was not, as a matter of 
law, contributory negligence.—Brown v. 
Middle Atlantic Transportation Co., Inc. 
Connecticut Supreme Court of Errors. Aug- 
ust 10, 1944. 21 CCH AvuTomosILe Cases 214. 


HOTEL’S LIABILITY-NEGLIGENCE OF 
SUB-BAILEE AGENT 


(TENNESSEE) 

e Agency 

Independent contractor 

**7-14-42 
This is to certify that J. F. has permission to 
use my car this A. M. Buick 1940 Convertible 
Club Coupe—maroon, Georgia and New York 
plates. Thank you. 





Pvt. B. Kallish, 
#308" 


A stranger presented this note to the man 
in charge at the garage, and the latter after 
questioning him, allowed the stranger to 
take the plaintiff Kallish’s car, without seek- 
ing to verify the note by calling the plain- 
tiff, and without requiring the production of 
the claim check. The hotel at which plain- 
tiff stayed advertised that it had a place to 
store automobiles of its guests. In carrying 
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out this advertisement the hotel had a con- 
tract with the George Cole Motor Com- 
pany, the owner and operator of the Seventh 
Avenue Garage, whereby the hotel sent cars 
of its patrons to the garage, collected the 
storage charge, and remitted the entire amount 
of the charge to the garage. The garage 
paid the hotel a flat sum of $100.00 a month 
and this constituted the hotel’s source of 
revenue from that part of its business. The 
car was recovered in a damaged condition, 
Kallish’s insurer paid him for the damage, 
and now sues in his name to recover from 
the hotel the amount of the payment which 
it made to its insured. The defense of the 
hotel was that the garage was not its agent. 
The trial court’s decree for the complainant 
was affirmed on appeal. The hotel adver- 
tised that it had storage facilities for its 
guests. It received a financial benefit from 
the storing of such automobiles. The guest 
had no choice in the selection of the garage 
that was used. The only connection which 
the guest had with the garage was to take 
a claim check from the doorman of the 
hotel company, who was the servant of the 
hotel company, which had printed on it 
the name “Seventh Avenue Garage” and cer- 
tain conditions. No representation was made to 
the guest that the car was being stored with 
an independent garage company, but the 
guest was left to assume that his car was in 
the custody of the hotel company. Under 
these conditions, the garage was the agent 
of the hotel company in the storing of com- 
plainant’s automobile.—Kallish, etc. v. Meyer 
Hotel Company et al., appellant. Tennessee 
Court of Appeals, Middle Section at Nash- 
ville. July 22, 1944. 21 CCH AutomosiLe 
Cases 99, 


LAPSE OF AUTOMOBILE LIABILITY 
POLICY—TIME OF PREMIUM PAYMENT 


(ILLINOIS) 
® Date of mailing premium 
Waiver by acceptance of premium 


The injured minor, Ziems, after recovering 
a judgment against the insured, Soucie, filed 
garnishment proceedings against the latter’s 
insurer, the present defendant. Liability was 
resisted by the insurer on the ground that 
the policy had lapsed. The policy is dated 
August 8, 1940, and provides for insurance 
“commencing at 12:01 o’clock a. m. six (6) 
months from effective date unless renewed 
as provided herein.” It further provided that 
“This policy shall remain in full force and 
effect for each successive six months period 
that the insured shall pay in advance such 
cash premium as is required to renew the 
policy,” failing which “the insurance shall no 
longer be in force and all cash premium 
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paid by the Insured shall be considered as 
fully earned and the policy cancelled”. If 
the insured paid the premium after it had 
become due and delinquent the policy should 
be reinstated, but the acceptance of such late 
premium should not render the insurer liable 
for any loss or damage occurring after the 
expiration of the six months’ period at the 
end of which such payment was due, and 
prior to the acceptance of such payment by 
the insurer. The insureds’ husband was in- 
volved in an accident on August 8, 1941 at 
4:30 p. m., as a result of which the injured 
minor, the plaintiff herein, recovered judg- 
ment; pursuant to which he now seeks to 
garnishee the defendant insurer. The in- 
sured claims that the premium was mailed 
on the night of August 7, 1941. However, 
the cancelling stamp of the post office bore 
the date August 9, 1941, with the hour 
illegible, and the insurer received the pre- 
mium on August 11, since August 10, 1941 
fell on a Sunday. Testimony of the post- 
mistress established that the premium was 
mailed after 5:30 p. m. on August 8, follow- 
ing the accident. The fact that the appellant 
insurer accepted the premium on August 11, 
and noted August 8, 1941 on its office record 
as the “Effective Date” did not constitute a 
waiver of the policy lapse. The entry was 
erroneous in view of the explicit policy pro- 
visions governing liability during delinquency. 
The policy lapsed before the accident oc- 
curred. The lower court’s judgment against 
the insurer was reversed. The rule relied on 
by the plaintiff, that “The proper mode of 
computing time, where an act is to be per- 
formed within a particular period from or 
after a specified day, is to exclude the day 
named, and include the day on which the 
act is to be done”, has no application where 
the policy, as here, expressly: provides that 
the first day is to be included. Therefore the 
contention that August 8, 1940 is to be 
excluded, and the entire day of August 8, 
1941 included, in construing the policy can- 
not be sustained.—Soucie ex rel. Ziems v. 
Illinois Agricultural Mutual Insurance Com- 
pany, appellant. Illinois Appellate Court, 
Second District. July 20, 1944. 21 CCH 
AUTOMOBILE CASES 129, 


“LOADING AND UNLOADING” 
CLAUSES—AUTOMOBILE LIABILITY 
POLICY 


(PENNSYLVANIA) 


@ Policy construed 
Removal of ashes—Pedestrian 
injured 
The appellants, in order to remove ashes 
from the basement of certain premises, parked 
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the insured truck at the curb directly in 
front of the premises. A cellar door leading 
to the basement of the premises was located 
in the sidewalk between the curb and the 
building. Through this opening accumulated 
ashes might be removed from the basement. 
The driver of the truck, one of the appel- 
lants, entered the building by the front 
entrance and went to the basement, where 
he picked up a can of ashes in the coal or 
furnace room and carried it to the steps 
leading to the sidewalk. The steps were 
directly under the cellar door. When he 
came to the steps, carrying the can of 
ashes, he placed the container on the steps 
in front of him, leaned against the ash can 
to hold it in place on the steps, drew the 
bolt from the door and then raised the door, 
causing a woman pedestrian to trip on the 
door and fall, as the result of which she was 
injured. The truck driver who was moving 
the ash can intended to place the ashes in 
the truck which was parked at the curb 
about five feet away from the building, and 
directly in front of the cellar door. The 
claim for personal injuries was settled by 
the appellants, and they now sue their in- 
surers for the amount of the payment made 
in settlement. The insurer denied liability 
on the ground that the accident did not 
come within the provisions of the automo- 
bile liability policy, and in particular, the 
“loading and unloading” clause thereof. A 
judgment for the defendant insurer was af- 
firmed on appeal. To bring the accident 
within the “loading and unloading” clause 
of the policy there must be a connection 
between the accident and the use of the 
vehicle insured. The vehicle must have been 
directly connected with the work of load- 
ing; or it must have been an active factor in 
the operation. In the present case neither 
the ashes, nor the container in which they 
were.carried, nor the insured truck was the 
cause of, or involved in, the accident. The 
instrumentality that caused the accident was 
the cellar door. This was merely a con- 
venience preparatory to loading, and was 
not, under the facts, included in the process 
of loading the truck—Ferry et al., d.b.a. 
Ferry Brothers v. Protective Indemnity Com- 
pany of New York, Pennsylvania Superior 
Court. July 15, 1944. 21 CCH AvuTomosiLe 
Cases 165. 


(OHIO) 
@ Specially equipped truck 
Pedestrian tripping on hose 


Does the loading and unloading clause of a 
truck policy provide indemnity for the in- 
sured from damages arising because of in- 
juries sustained by a pedestrian who tripped 
over a hose, attached to the truck’s special 
equipment, which was lying on the side- 
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walk? The insured, a company engaged in 
the furnace and stoker business, had pur- 
chased a specially equipped truck designed 
for transporting rock wool insulation in bats 
and bags and carrying an attached blower 
machine which blew the material through 
the hose into the building. The vehicle was 
insured on the same day it was acquired by 
purchase, and the policy bound the insur- 
ance company to pay on behalf of the in- 
sured all sums which the insured should 
become obligated to pay by reason of the 
liability imposed by law for damages arising 
out of the “ownership, maintenance or use” 
of the vehicle. An additional clause de- 
clared the term “use” to include the loading 
and unloading of the truck. The Insured, 
who had paid off the injured party with 
funds provided by his general indemnity 
insurer, sued the automobile insurer. In con- 
struing the policy, the reviewing court de- 
clared that the intention of the parties was 
controlling, and that that intention was to 
cover the normal use of the specially equipped 
truck. The insured vehicle was actually em- 
ployed to house and support the blowing 
process, and the blowing of the insulating 
material into a building was the prime pur- 
pose of the truck. Therefore, the judgment 
rendered in favor of the insurance company 
was ordered reversed and the cause was 
remanded for further proceedings.—Thomp- 
son Heating Corporation, appellant v. Hard- 
ware Indemnity Insurance Company of 
Minnesota. Ohio Court of Appeals, First 
Appellate District. February 28, 1944, 21 
CCH AurtTomosiLe Cases 217. 


LOAN RECEIPT—REAL PARTY 
IN INTEREST 


(NEW YORK) 


© Striking defense setting up 
payment of plaintiff by insurer 


Alleging negligence in the manufacture of 
the truck, the owner of the truck sued the 
manufacturer for damage resulting to the 
truck and cargo because of its defective con- 
dition. The defendant, in its answer, set out 
that the plaintiff’s loss was covered by insur- 
ance, that the insurer had paid the loss and 
was the assignee of the plaintiff's cause of 
action and, therefore, that plaintiff was not 
the real party in interest, and that the 
insurance companies who had paid the loss 
were necessary and proper parties. The plain- 
tiff moved to strike the defense as “imperti- 
nent, immaterial, sham and false in fact”. 
At a conference held by the court on the 
motion it appeared that the plaintiff’s loss 
was paid in part by the insurance company, 
and a loan receipt taken by the insurer for 
the purpose of permitting the action against 
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the defendant manufacturer to proceed in 
the name of the assured. The court held 
that there was no provision in the federal 
rules for striking sham defenses; however 
under Rule 16 an order for the simplifica- 
tion of the issues can be made. Here such 
an order was made. The loan receipt was 
effective to accomplish its intended purpose. 
It is well settled that an insurer which has 
paid only part of the loss is not a necessary 
party to an action by the assured against 
the wrongdoer. The issues should be simpli- 
fied by striking the defense. The motion 
was granted.—Yale Transport Corp., v. Yel- 
low Truck & Coach Manufacturing Com- 
pany. United States District Court, Southern 
District of New York. April 18, 1944. 21 
CCH AUTOMOBILE Cases 171. 

Bigham, Englar. Jones & Houston, John M. 
Aherne, James M. Hughes, for plaintiff. 
Cohen & McGuirk, L. L. Walton, for defendant. 


MISCONDUCT OF COUNSEL-— 
OPENING STATEMENT TO JURY 


(MASSACHUSETTS) 
@ Discretion of trial court 
Cure of error by court’s charge 


The plaintiff's counsel, a well known citizen, 
concluded his opening statement to the jury 
as follows: 


“I have briefly stated the case to you gentle- 
men. I would like to go into things a little bit 
more carefully but I have been trying cases for 
forty-five years. This is the last time I will 
appear in the trial. I started my first jury case 
in September, 1897. I am advised that I can't 
go into matters again with the power and with 
the fervor [pounding his breast over his heart 
and with some display of emotion] that I have 
always had but my associate, .. . [naming him], 
will go on with the case, present the evidence 
to you, Mr. Foreman. I will sit In and I will 
help him as much as I can, but I have got to 
yleld to time, as we all must; and I want to 
take this opportunity in my final chance to talk 
before the juries of Suffolk County, and in my 
long experience in the trial of cases I have come 
to find and to believe that the jury system as 
we have it is one of the strong bulwarks of 
our nation. My experience that justifies that 
isn’t confined to Suffolk County alone, I have 
a wide acquaintance with the system as it pre- 
vails throughout the nation and my association 
with other men and I feel as long as our jury 
system can be maintained you and I can walk 
fearlessly in this world as long as we are here; 
and that this court house, standing out as it 
does at the top of this hill, is a warning to 
all that justice is going to be obtained. I have 
stepped probably a little further in an opening 
than is allowed but inasmuch as this is my 
last appearance, Your Honor, I trust you will 
forgive it and indulge me to that extent.”’ 


The counsel for the defendants thereupon 
moved that the judge declare a mistrial. The 
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judge denied the motion, and the defend- 
ants excepted. In his charge to the jury the 
judge said: 

“And there is one final statement I am going 
to make here. In the course of the plaintiff's 
opening something was said about it being his 
last case. That is undoubtedly an important 
event in any lawyer's life and I can understand 
perhaps how a man would make a statement of 
that kind. But you are sworn, Mr. Foreman 
and gentlemen, to try this case on the evidence 
and only on the evidence and the law as I give 
it to you and of course whether it is a man's, a 
lawyer's, first case or his last or his one thou- 
sandeth, is a matter of no concern and should 
have no influence whatsoever in determining the 
issues in this case."’ 


No objection was made to the charge. When 
the jury returned verdicts for the plaintiffs, 
in these actions for personal injuries, the 
defendants appealed. The judgments were 
affirmed. The remarks of counsel were ad- 
mittedly improper. However, the declara- 
tion of a mistrial rested in the discretion of 
the trial judge. He was not obliged to 
declare a mistrial provided he adequately 
guarded against all improper effect. His in- 
structions, after solemnly recalling the na- 
ture of the juryman’s oath, clearly and 
concisely directed the jury to confine their 
deliberations to the issues presented by the 
evidence and to exclude therefrom the vale- 
dictory statements in the opening. It must 
be assumed that these instructions were fol- 
lowed.—Shea v. D.&N. Motor Transporta- 
tion Co. Massachusetts Supreme Judicial 
Court. Suffolk. June 26, 1944. 21 CCH 
AUTOMOBILE CASEs 133. 


MISJOINDER OF PARTIES—PRIMARY 
AND SECONDARY LIABILITY 


(OHIO) 
@ Respondeat superior 
Interstate Commerce Act 
Independent contractor or agent 


Plaintiff’s decedent was crushed between a 
loading platform and the truck backing up 
to it. Contrary to law, the truck was being 
driven at the time by a 17-year-old minor, 
who was an employee of Dallas, the owner 
of the truck; who in turn, was under con- 
tract to the defendant Great Central Trans- 
port Corporation. Both the Jatter and Dallas 
were engaged in interstate commerce at the 
time of the accident. Under 49 U.S. C. A. 
sec. 302, transportation under a contractual 
arrangement for a common carrier is con- 
sidered to be transportation by the common 
carrier. The plaintiff sued Dallas and the 
Great Central; the latter filed a demurrer on 
the ground of misjoinder of parties defend- 
ant, which was sustained by the court, and 
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judgment entered in favor of Great Central. 
The ground on which the demurrer was sus- 
tained was that parties primarily and sec- 
ondarily liable cannot be joined or a joint 
judgment rendered against them in Ohio. 
On appeal, the plaintiff argued for the joinder 
that the law in Ohio (based on the case of 
French v. The Central Construction Co., 76 
Ohio St., 509) applied only where those 
jointly sued sustained the relationship of 
agent and principal; that here Great Cen- 
tral’s liability was based on the federal statute, 
and not on respondeat superior and for that 
reason the French case did not apply. The 
court held, however, that under Ohio law 
the principle is much broader. It is that 
wherever liability in tort rests upon two or 
more persons and there is no moral fault as 
to one, he cannot be joined with the one 
whose wrongful conduct created the liabil- 
ity. The one whose liability is imposed by 
law alone is not in pari delicto and should 
he be required to respond he has an action 
for indemnity against the actual wrongdoer. 
Whatever liability rested upon Great Cen- 
tral resulted solely by construction of law 
and not by reason of actual participation in 
either the employment by Dallas of a minor, 
or in the negligent conduct of the minor. 
Great Central was not a joint tort feasor of 
either Dallas or Dallas’ minor employee or 
both., There is no averment that a corporate 
officer, with such broad authority as to 
make him the alter ego of the corporation, 
participated in either the minor’s employ- 
ment or in his negligence. In the absence of 
such participation, the liability of the cor- 
poration must result by implication of law. 
It is, therefore, not either a joint or concur- 
rent tort-feasor and cannot be joined in an 
action with the other, whose culpable con- 
duct caused the injury. The judgment for 
the defendant Great Central was affirmed.— 
Albers, ancillary admr., appellant v. Great 
Central Transport Corporation. Ohio Court 
of Appeals, First Appellate District. July 
10, 1944. 21 CCH AutomosiLe Cases 233. 


Stewart & Beirne, for appellant. 
John M, McCaslin, for appellee. 


PEREMPTORY CHALLENGE OF JURORS 
AFTER PRELIMINARY ACCEPTANCE 


(NEW JERSEY) 


@ Exercise of challenge before 
jurors sworn 


As the result of the examination of two 
prospective jurors after each had been passed 
as satisfactory to plaintiffs it developed that 
each had been involved in an accident simi- 
lar in type to the one in issue. Thereupon 
counsel for plaintiffs peremptorily challenged 
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both jurors. Over objection, both were ex- 
cused. On appeal by the defendant from an 
adverse verdict and judgment, it was held 
that where, as here, the peremptory chal- 
lenge was exercised before each juror was 
sworn, the excuse of each is not error. The 
judgment for plaintiff was affirmed.—Carlotz, 
etc., et al., v. Gavin, d.b.a. Orange Crush 
Bottling Works, et al., appellants. New 
Jersey Supreme Court. July 31, 1944. 21 
CCH AuTomosiLe Cases 212, 


REFORMATION OF RELEASE— 
MUTUAL MISTAKE 
(OHIO) 

@ Printed forms used 


The 12 year old son of the Greenfields, 
while riding his bicycle, was killed by strik- 
ing his head against a truck of the Middle- 
town Sand and Gravel Company, while the 
operator thereof, an employee of said Com- 
pany, and driving in the same direction as 
the boy, was turning it across the path of 
the boy at the intersection of Bellemonte 
and Central Avenues in the City of Middle- 
town. At the time of the death. the Aetna 
Casualty & Surety Company had issued a 
policy of insurance to the Sand & Gravel 
Company, undertaking to pay all damages 
due to negligent operation of the truck. On 
October 15, 1936, the Surety Company, act- 
ing for itself and the insured Company, 
offered in settlement of any claim against 
the Gravel Company, an amount equal to 
the undertaker’s bill for burial of the boy, 
of $384.00, which offer was accepted. On 
October 16, 1936, William Greenfield, as 
Administrator of the boy’s estate, instituted 
the statutory probate proceedings for au- 
thority to accept said settlement, which was 
approved and done according to law, Printed 
forms of general releases, releasing the Gravel 
Company and “all other persons, firms or 
corporations from all claims” were submitted 
by Aetna’s attorneys and executed by the 
father individually and as administrator, and 
delivered to Aetna. Subsequently, when the 
administrator sued the City of Middletown 
for damages, alleging the defective condi- 
tion of the street to be the cause of death, 
the City, by its answer, set up the releases 
as a defense. Thereupon plaintiffs instituted 
the present action against Aetna to reform 
the releases so that they would release the 
Gravel Company and its insurer only. The 
lower court denied reformation. On appeal 
reformation was decreed. “The record clearly 
shows that the Surety Company’s objective 
in having their representative contact plain- 
tiff in the first instance was solely to obtain 
a release of their insured, the Gravel Com- 
pany, and thereby purchase their peace from 
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any possibility of litigation. Plaintiffs testi- 
fied their sole intent was to release only the 
Gravel Company. The probate proceedings 
aptlv illustrate that the minds of the parties 
met on this one intention, and the only 
authority asked for or given was a settle- 
ment and release of the Gravel Company 
alone. Whatever happened after that during 
the reduction of the release of the Gravel 
Company to writing, different from express- 
ing that intent alone, and expressing some- 
thing more or something less, would be by 
way of mutual misunderstanding. It appears 
to the Court that the printed forms were 
used solely as a convenience and that neither 
party was conscious at the moment of the 
ineptness of the printed forms to accurately 
express the preexisting agreement. What- 
ever unexpressed intentions were in the minds 
of the different parties, they had agreed to 
a release of the Gravel Company only and 
if the terms of the printed forms were too 
broad they were both mistaken as to their 
accuracy. If it is urged the minds of the 
parties never met because the Surety Com- 
pany’s representative intended the use of the 
written form and was familiar with the scope 
of its language, but didn’t inform the plain- 
tiffs thereof, the fact remains that he pro- 
posed to settle for the Gravel Company 
alone and plaintiffs made it clear that such 
was their sole intention, so that the agree- 
ment was confined to that alone at the time 
of reducing it to writing and it would be an 
admission of inequitable conduct to urge 
that the minds never met at that point. If 
the knowing and informed use of the printed 
forms containing language transcending the 
preexisting agreement would amount to in- 
equitable conduct under the circumstances 
here, surely the Court cannot be called upon 
to supply the inequity or iniquity to the re- 
leases by confirming them as mistakenly or 
inadvertently worded. The court cannot make 
a different contract for the parties, either by 
abortive reformation or refusal to reform a 
writing which fails to express the preexist- 
ing agreement on which the minds did meet, 
thus maintaining a different written agree- 
ment than intended. As to the negligence of 
the plaintiffs in limiting the releases, what- 
ever of superiority of position between the 
parties was held by defendants and the gen- 
eral rules of construction of contracts against 
the drawer thereof would apply. Under all 
the circumstances here the fact that plain- 
tiffs relied on defendants to prepare proper 
and accurate releases of the Gravel Com- 
pany only and executed the same without 
reading them, the Court deems excusable, 
since refusal of reformation here would lead 
to injustice to plaintiffs and the granting of 
the relief in no wise affects the status of the 
Gravel Company and its insurer.”’—Green- 
field, Admr., appellant v. The Aetna Casualty 
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Insurance Company et al. Ohio Court of 
Appeals, First Appellate District. May 4, 
1944. 21 CCH AutomoBiLe Cases 230, 


RESPONDEAT SUPERIOR—EFFECT OF 
GRANTING EMPLOYEE'S MOTION 
FOR A NEW TRIAL 


(CALIFORNIA) 
@ Head-on collision 





The plaintiff riding a motor scooter was 
injured when the defendant Marshall, driv- 
ing on business for the corporate defendant 
collided with the scooter of the defendant. 
The jury rendered verdicts against both de- 
fendants. The trial court granted the cor- 
porate defendant’s motion for judgment 
notwithstanding the verdict and also granted 
Marshall’s motion for a new trial, The plain- 
tiff then appealed to the District Court of 
Appeal, which reversed the judgment in 
favor of the corporate defendant, but affirmed 
the order granting Marshall a new trial. 
Following the going down of the remittitur 
the corporate defendant filed a motion for a 
new trial which was denied by operation of 
law; judgment was thereupon entered on 
the verdict. The plaintiff dismissed the action 
against the driver. The corporate defendant 
appealed from the entry of judgment against 
it contending that the denial of its motion 
for a new trial by operation of law (i. e. by 
the trial court’s failing to pass on it) could 
not stand in view of the affirmance of the 
granting of the new trial to the individual 
defendant; that when a new trial was granted 
the individual defendant, the court was bound 
to grant the employer’s motion for a new 
trial. The court held that an examination of 
the record led it to the conclusion that the 
driver’s new trial was ordered and could be 
justified only on the ground of excessive 
damages, and if the damages awarded were 
excessive as to the individual defendant, it 
would necessarily follow that they were 
likewise excessive as to the employer, the 
corporate defendant. Since the ruling of the 
Court of Appeals, on the former appeal, 
conclusively established that the driver’s 
motion for a new trial had been properly 
granted, it follows that the corporate de- 
fendant’s motion for a new trial should also 
have been granted. Therefore, the judgment 
against the corporate defendant was reversed. 
—Gardner v. The American Brake Shoe & 
Foundry Company et al., appellants. Cali- 
fornia Supreme Court. August 18, 1944. 21 
CCH AurTomosite Cases 243. 

Betts & Garrison, 419 Title Insurance Bldg., Los 
Angeles, Cal., for appellants. 

Paul Blackwood, S. B. Young, 1205 Western 
Pacific Bldg., Los Angeles, Cal., for respondent. 
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RES GESTAE STATEMENTS OF A 


(ALABAMA) 


e Boarding bus passenger injured 
Hearsay and res gestae 


The plaintiff's witness testified on direct 
examination that: 

“She got on the bus and dropped a nickel in the 
bus and came back there and just before she 
got to the colored section,—just as she got out 
of the white section the bus jerked off real hard 
and slung her back on the back long seat of 
the bus and hit her in the side. Her body struck 
the side real hard. * * * A lady on the bus 
asked her...” 


Here counsel for the defendant objected to 
the proposed answer of the witness as to 
what some lady on the bus did or said, on 
the ground that it was hearsay and a self- 
serving declaration. Over objection, the wit- 
ness was allowed to answer: 


“The lady says, ‘well, I know that hurt you’; 
the lady said, ‘girl, I know that hurt you.’ ”’ 


On appeal from a verdict and judgment for 
the plaintiff, the defendant company con- 
tended that the admission of the above 
answer was error; that the answer was 
hearsay and not a part of the res gestae. The 
judgment was, however, affirmed on appeal, 
the court being of the opinion that the 
statement reported by the witness was a 
part of the res gestae. To be thus admissible, 
it is not necessary that the statement have 
been made by a party to the lawsuit; a 
mere bystander may make res gestae state- 
ments, so long as the statements are spon- 
taneous. “Declarations of third persons, 
however, to be considered as a part of the 
res gestae, must be a part of the transaction 
and under such circumstances as that its 
spontaneity is assured.” The statement in 
question fulfilled these requirements. Judg- 
ment affirmed.—Alabama Power Company 
v. Adams. Alabama Court of Appeals. May 
23, 1944. 21 CCH AutTomosiLe Cases 179. 
Martin, Turner & McWhorter, 600 N. 18th St., 
Birmingham, Ala., McQueen & McQueen, Tusca- 
loosa, Ala., for Alabama Power Company. 


J. R, Bealle, Tuscaloosa, Ala., for Adams. 


SPECIFIC OBJECTIONS—RIGHT TO 
URGE OTHER GROUNDS ON APPEAL 
(NEW YORK) 

© Statements made to state trooper 


Plaintiff was injured in a collision between 
his automobile and another driven by one 
defendant and owned by the other. From.a 
judgment for the defendant the plaintiff ap- 
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peals claiming error in the court’s refusing 
to allow a state trooper to state on cross- 
examination the conversation that he had 
with the defendant driver while she was in 
the hospital. In excluding the evidence the 
trial judge relied on section 270-b of the 
Penal Law designed to prevent solicitation 
of business in hospitals by attorneys, which 
section makes it unlawful for any person to 
enter a hospital “for the purpose of ... 
obtaining a... statement, written or oral, 
from any person confined in said hospital 

. as a patient”. This was the only basis 
of objection raised by the attorney for the 
defendant. The court held on appeal that 
this section does not apply to a police officer 
performing his duty. The. purpose of the 
section is to prevent the negotiating of set- 
tlements or the obtaining of general releases 
or statements with reference to personal in- 
juries sustained by a patient in connection 
with a personal injury action claim until a 
decent interval has elapsed. The appellant 
seeks further to urge that the statement 
would be inadmissible as to the owner- 
defendant who was not at the hospital at 
the time the statement was taken. But the 
court held that, since the objection made 
was not a general one, only the specific 
ground of objection urged in the trial court 
could be considered; and the only ground 
there assigned for objection was Section 
270-b of the Penal Law. The evidence of 
the state trooper as to his conversation with 
the defendant driver should have been ad- 
mitted. Therefore the judgment was re- 
versed and a new trial granted.—Bloodgood, 
appellant v. Lynch et al. New York Court 
of Appeals. July 19, 1944, 21 CCH Auto- 
Mosite Cases 196. 


SERVICE OF PROCESS ON 
MEMBER OF ARMED FORCES 


(NEW JERSEY) 
® “Usual place of abode” 


The complaint charged the defendant with 
the negligent operation of his automobile. 
The sheriff’s return certified that the sum- 
mons and complaint were served upon de- 
fendant “by leaving a copy of the same with 
his mother at his usual ,place of abode in 
Clifton, New Jersey.” This was the resi- 
dence of defendant’s mother and stepfather, 
and was where he had resided until his 
induction into military service. The defend- 
ant was in the navy at the time of the 
purported service of process. The state stat- 
ute provided that process in personal actions 
shall be served upon the defendant in per- 
son, or by leaving a copy at his “usual 
place of abode.” The defendant obtained a 
rule to show cause why the service of the 
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summons and complaint should not be 
quashed. The reviewing court made the rule 
absolute, and held that as a general pro- 
cedure process must be served on the de- 
fendant personally and within the territorial 
jurisdiction of the court; and here, his 
mother’s home was no longer the defend- 
ant’s place of abode at the time service was 
purportedly had; therefore valid service had 
not been effected. The Soldiers’ and Sailors’ 
Civil Relief Act tolled the statute of limita- 
tion and thus would prevent plaintiffs’ losing 
their cause of action while the defendant was 
in the armed forces.—Kurilla, etc., et al. v. 
Roth. New Jersey Supreme Court. August 
25, 1944. 21 CCH AutomosiLe Cases 253. 


William V. Rosenkranz, 5 Colt St., Paterson, 
N. J., for defendant. 


Ephraim Frank Schwartz, 663 Main Ave., Pas- 
saic, N. J., for plaintiffs. 


STOP-SIGN ON LEFT SIDE OF ROAD 


(CONNECTICUT) 


@ Location of sign as compliance with 
statute a jury question 


Erroneous instructions 


Despite the presence of a stop-sign on the 
left side of the road, the plaintiff proceeded 
into the intersection without stopping. The 
defendant, knowing of the sign and relying 
on the plaintiff’s stopping for it before en- 
tering the intersection, continued on into 
the intersection. A collision between the 
two cars resulted. The statute required that 
the sign “be located as near as practicable 
to the traveled portion of the highway at 
the entrance to which the stop is to be 
made”. The trial court charged the jury 
that the stop sign on the left hand side of 
the road was not placed in conformity with 
the statute and was not controlling as to the 
plaintiff; in effect he directed the jury to 
disregard the stop-sign in this case. The 
defendants appealed. The court held on ap- 
peal that there was nothing in the statute 
that requires location of the sign on the 
right hand side of the street. It merely 
requires that the sign be located as near as 
practicable to the entrance to the through 
way; whether it was so located was a ques- 
tion of fact that should have been submitted 
to the jury. The instruction given with 
reference to the sign was error. Judgment 
for the plaintiff was reversed and a new 
trial ordered.—Losier v. Consumers Petro- 
leum Corporation et al. Connecticut Supreme 
Court of Errors. August 10, 1944. 21 CCH 
AUTOMOBILE CASEs 210. 


George N. Foster, for plaintiff, appellee. 


Samuel H. Platcow, Farrel J. LeRoy, for de 
fendants, appellants. 
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tion— Plant machinery moved 
Cill.) page 556 
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Truck stolen and overturned—cus- 
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“CUSTODY OF THE ASSURED’— 
CARGO POLICY 


(TEXAS) 


@ Truck stolen and overturned 
Custody of merchandise 


Under a policy insuring merchandise “in the 
custody of the assured”, where the employee 
leaves the truck unattended, with the motor 
running (so as to charge weak batteries) and 
when he returns, is informed that the truck 
has disappeared; and it is then found over- 
turned some 500 yards up the road (pre- 
sumably having been moved by some 
meddler), can the merchandise damaged 
when the truck overturned be considered as 
“in the custody of the assured”? According 
to Bouviers Law Dictionary “custody” is the 
“care and possession of a thing.” And “pos- 
session” is “the detention or enjoyment of a 
thing which a man holds or exercises by 
himself, or by another, who keeps or exer- 
cises it in his name.” There could be no 
reasonable contention that the truck was 
not, in the true sense of the word, in the 
custody of the driver Gay at the time he 
stopped for the purpose of entering the eat- 
ing place. But the limitation provided by 
the policy is that the merchandise (in the 
truck) be in the custody of the Assured. 
Gay was not the Assured, and if the cus- 
tody was in Gay in the strict sense of the 
word, as above defined, then it was not in 
the Assured. In that sense, if it ever was 
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in the custody of the Assured, such custody 
was transferred from the Assured to Gay at 
least at the beginning of the trip. If, there- 
fore, the word “custody” as used in the 
policy provision in question, is used in the 
sense of “custody” as contradistinguished 
from “possession” then the insurance was 
not in effect at any time from the beginning 
of the trip. The policy, however shows it 
was contemplated that the insurance might 
cover merchandise in more than one truck. 
It was bound to have been in contemplation 
of the parties that the custody of the in- 
sured property, within the coverage of the 
policy, might be in a servant. If so, that, in 
our opinion, only shows that the word “cus- 
tody” was not used in the sense that dis- 
tinguishes custody from possession, but was 
used in the more comprehensive sense of 
possession, which is to say: in such sense 
that possession by the Assured could co- 
exist with custody in the servant. If this 
deduction is warranted then it follows, that 
the act of the unknown person or persons 
by which Gay’s custody of the property was 
temporarily interfered with, or interrupted, 
did not have the effect of transferring the 
possession of the insured to the unknown 
person or persons who moved the truck 
within the intention of said policy provi- 
sion, One not unreasonable construction 
of the word custody, in the sense of posses- 
sion, is that legal possession was meant. The 
intention expressed by the policy in ques- 
tion may have been to exclude liability, so 
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far as affected by possession only, if As- 
sured relinquished his legal possession to 
another so that the latter, by virtue of such 
relinquishment, had legal possession. A 
thief would not have legal possession, and 
hence, the only legal possession remained in 
Assured. The rule of construing insurance 
policies when ambiguous, in favor of the 
assured, favors the adoption of the construc- 
tion indicated. The judgment for the plain- 
tiff was affirmed.—National Fire Insurance 
Co., appellant v. Davis. Texas Court of 
Civil Appeals, Eleventh Supreme Judicial 
District, Eastland. March 3, 1944. 5 CCH 
FrrE AND CASUALTY CASEs 265. 


Thompson, Knight, Harris, Wright & Weisberg, 
Dallas, Tex., for appellant. 


Ratliff & Ratliff, Haskell, Tex., for appellee. 


AGENT'S AUTHORITY TO MAKE 
ORAL CONTRACT 


(ILLINOIS) 


e Transfer of coverage to new location 
Plant machinery moved. 


Is an agreement made by the insured with 
the agent to transfer the use and occupancy 
coverage to a new location, binding on the 
insurer? When the insured had negotiated 
only with the agent and had paid the pre- 
miums to him, the court concluded that it 
was within the real or apparent authority 
of the agent to make an oral contract to 
transfer the use and occupancy policy when 
the plant machinery and equipment were 
moved to a location in another town. There- 
fore the insured was permitted to recover 
for a fire loss which was sustained five days 
after the removal was completed, though 
the notice to the insurer of the removal, 
mailed by the agent, had not been received 
at the time the loss occurred.—Lauhoff v. 
Automobile Ins. Co. of Hartford, Conn., 
United States District Court, Eastern Dis- 
trict of Illinois. August 29, 1944. 5 CCH 
Fire AND Casuatty Cases 270. 


Carter & Gunn, Danville, Ill., for plaintiffs. 


Sam Levin, Chicago, Ill., William Acton, Dan- 
ville, Ill., for defendant, 


EXAMINATION OF INSURED 
UNDER OATH ; 


(GEORGIA) 


@ Insured’s compliance a 
question for jury 


The policy of fire insurance contained the 
common provision that the insured shall sub- 
mit to an examination under oath, touching 
matters relating to the risk assumed and the 
destruction of the property insured, and that 
he shall subscribe to the same, etc. Examina- 
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tion of the insured upon oral interrogatories 
was begun, in the course of which the insured 
walked out because of his claim that ques- 
tions foreign to the issue were asked of him. 
Thereafter he refused to subscribe the tran- 
script of the hearing, claiming that “he either 
misunderstood the questions or the reporter 
had the answers mixed, and that the trans- 
cript was therefore incorrect. In his suit 
on the policy the trial court directed a verdict 
for the insurer, on the ground that the in- 
sured had failed to comply with the policy 
provision in question. On appeal it was held 
that there were issues of fact which should 
have been submitted to the jury, as to whether 
the insured had in good faith attempted to 
comply with the policy provisions. The judg- 
ment was reversed.—Nichols v. Pearl Assur- 
ance Co., Ltd. Georgia Court of Appeals. 
June 14, 1944. 5 CCH Fire Anp CASUALTY 
Cases 229. 

Bond Almand, George Westmoreland, John L. 
Westmoreland, Atlanta, Ga., for plaintiff. 


Smith, Smith & Bloodworth, Croom Partridge, 
Atlanta, Ga., for defendant. 


FRAUD IN APPLICATION— 
MALPRACTICE LIABILITY POLICY _ 


(CALIFORNIA) 


@ Misrepresentation as to suits 
Estoppel by defense of 
malpractice action 


The plaintiff here, recovered judgment for 
malpractice in a prior action against Dr. 
Balsinger. Of her judgment for $3,850 she 
was able to collect only $313, and so brought 
this action against the doctor’s insurer to 
recover the balance due on the judgment. 
The defendant insurer in its defense alleged 
that the doctor had obtained the policy by 
means of false statements in his application 
to the effect that he had only once been sued 
for malpractice, whereas in fact he had been 
sued seven times. The defendant learned of 
the falsity of the statements in the applica- 
tion during the course of the trial of plain- 
tiff’s suit against Dr. Balsinger, which suit 
the defendant was defending for the doctor. 
A judgment for the defendant was affirmed 
on appeal. The statement in the application 
was false. The insurer relied on it in issuing 
its policy. Its completion of the defense 
of the suit against the doctor after learning 
of the falsity of the application, did not estop 
the insurer since it gave notice of rescission 
immediately after the trial, as soon as it had 
an opportunity to do so. Judgment affirmed. 
—Mirich, etc. appellant v. Underwriters at 
Lloyd’s, London. California District Court 
of Appeal, Second District, Division Three. 
May 25, 1944. 5 CCH Fire anno CasuA.ty 
Cases 231. 
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GRAIN ELEVATOR OWNER’S LIABILITY 
WHERE NO NEGLIGENCE SHOWN 


(MINNESOTA) 


@ Liability by contract 
Damages 





Lytle did business as the Harbor-Elevator 
in Minneapolis, Minnesota. His liability on 
the stored commodities was insured by the 
defendant fire insurance companies under a 
policy which provided coverage “provided 
the insured is liable therefore.” During the 
time in which these policies were in force, 
Lytle stored grain for the Commodity 
Credit Corporation. In January, 1941, the 
six floors of the mill portion collapsed, caus- 
ing a large part of the corn to be precipi- 
tated into the sub-basement. When the 
contractors were engaged in repairing the 
damage, and on March 31, 1941, a fire oc- 
curred in the sub-basement, where a part 
of the grain owned by the Corporation had 
remained ever since the collapse of the mill 
floors. A portion of this grain was burned 
and damaged by fire, water and smoke. 


Under his contract with the Corporation 
Lytle was responsible for the loss of any 
grain which was stored with him regardless 
of the cause of the loss; therefore he be- 
came liable for the loss in question. The 


plaintiff, who was surety for Lytle’s per- 
formance of his contract with the Corpora- 
tion, paid the latter their fire loss. On 
April 4, 1941 Lytle assigned to plaintiff all 


of his rights to the proceeds of the insur- 
ance policies involved herein on account of 
the loss sustained by the fire of March 31, 
1941. Plaintiff now seeks to recover from 
the defendants the loss which occurred by 
reason of the fire referred to. (A second 
fraudulent fire occurred on May 7, 1941.) 
The defendants resisted liability on the 
ground that, as to the fire in question there 
was no negligence on the part of the in- 
sured, and that under the liability policy in 
question, only the tort liability of the insured 
was covered. Under the statutes of Min- 
nesota, there is no liability on the part of a 
warehouseman for loss by fire in the ab- 
sence of the bailee’s negligence; and neither 
is there any liability for loss by fire under 
the common law in the absence of negli- 
gence. The plaintiff contended that both 
contract and tort liability are encompassed 
and embraced within the terms of this 
policy; that is, it urged that the provisions 
of the policy as to the coverage of mer- 
chandise held in trust or on storage, where 
the warehouseman is liable therefor, is so 
general and broad that there is no justifica- 


tion for any limitation on the term “liable” 
when the insurer selected such language in 
stating the coverage to be afforded by the 
policy. The court held that the policy is 
indefinite as to the scope of the liability of 
the insured which it assumes to cover. If 
it was to be limited to the common law or 
statutory liability of a warehouseman, apt 
language could easily have been used to 
indicate such limited coverage. The am- 
biguity must be construed most favorably 
to the insured, and so to the plaintiff here. 


Moreover the policy refers to various rela- 
tionships which might arise between the 
insured and others with reference to certain 
types of merchandise which the insured may 
have on commission or in trust or storage, 
or merchandise which he may have sold 
and the same had not been delivered or re- 
moved by the purchaser at the time of the 
fire. It is not unlikely that, by reason of 
some of the relationships contemplated by 
the policy, the insured might become liable 
to such owners upon loss by fire even though 
the insured was in no way responsible for 
the fire. “Giving to the language in this 
policy which the insured itself has selected 
the ordinary, usual, and normal construc- 
tion which the words connote, it would 
seem that the liability of Lytle to the Com- 
modity Credit Corporation for the grain 
belonging to the latter and which was in 
part destroyed by the fire, is covered by the 
provision of the policy. * * * The evidence 
discloses that after the first fire, Lytle set 
fire to this elevator on May 7, 1941, and a 
substantial fire resulted. He was indicted 
and convicted for arson. However, the fraud 
of May 7, 1941, does not operate retro- 
actively so that legitimate claims arising 
prior to that date are rendered unenforci- 
ble. While the policy provides that it shall 
be void if fraud occurs before or after the 
loss, a reasonable construction would sug- 
gest that, if there is no breach of a condi- 
tion precedent or subsequent at the time of 
the loss, then a breach of a condition sub- 
sequent after the loss will not void the 
policy unless the fraud or breach pertains 
to the loss which had already occurred; that 
is, fraud after loss should not disturb vested 
rights unless it concerns the enforcement 
of such rights.”—National Surety Corpora- 
tion, plaintiff v. Michigan Fire & Marine 
Insurance Company et al. United States 
District Court, District of Minnesota, Fourth 
Division. August 31, 1944, 5 CCH Fire 
AND CasuALTy CASES 276. 
Durham & Swanson, Minneapolis, 
plaintiff. 

Bowen & Bowen, Minneapolis, Minn., for de- 
fendants. 


Minn., for 


FIRE AND CASUALTY 










































































































































































































































































































































INLAND MARINE FLOATER 
POLICIES-CONTRIBUTION 


(NEW YORK) 


@ Floater and specific policies 
distinguished 


A wind and lightning storm tore off part of 
the roof of the dyeing plant of the defend- 
ant, Brooklyn Yarn Dye Co., Inc., disrupted 
piping and caused certain yarns owned by 
plaintiffs, which were on the premises to be 
dyed, to be damaged by the water. The 
dyeing company had taken out a floater 
policy covering customer’s goods while in 
its possession or in transit to or from the 
plant, and the plaintiffs each carried a policy 
covering their yarn while in transit and 
while on the premises of the dyeing com- 
pany. All of the policies had “other insur- 
ance” clauses. The defendant Brooklyn’s 
policy (with the defendant Commercial), 
provided that it was to cover the risk but 
was to be regarded as excess insurance if 
the assured and/or its customers had other 
insurance in force. The policies of the 
plaintiffs’ provided, some of them, that they 
were to share pro rata if the assured had 
any other insurance. Other plaintiffs’ poli- 
cies provided that they were to be regarded 
as excess insurance if there was other in- 
surance in force. Other policies had still 
other, but similar, provisions. The compa- 
nies insuring the plaintiffs, paid off the plain- 
tiffs’ claims, and took loan receipts from the 
plaintiffs, and thereupon commenced the 
present action in the name of their assureds 
as nominal plaintiffs, against the dyeing 
company and its insurer to recover, by way 
of subrogation, for the amount of the losses 
paid by them. The companies insuring the 
plaintiffs were impleaded as defendants. 
This litigation therefore, really is among 
insurance companies. The Appellate Di- 
vision held that there was a difference in 
character between the Commercial policy 
and those of the impleaded defendants, in 
that the former insured the property at a 
definite location and address, and therefore 
was more “specific’ and therefore must 
bear the entire burden of the plaintiffs’ 
loss, under the case of Fairchild et al. v. 
Liverpool & London F. & L. Ins. Co. 





(1872) (51 N. Y. 65). This holding was 
reversed by the Court of Appeals, on the 
ground that the Appellate Division had mis- 
interpreted the Fairchild case; that the court 
in that case defined specific insurance and 
floating insurance as mutually exclusive, 
and floater policies as policies created to 
cover property which could not be covered 
under specific insurance because it was 
changing in quantity or location. Floater 
policies were there defined as supplements 
to specific insurances—to cover values not 
covered by them. Specific insurance and 
floater insurance were thus defined as mu- 
tually exclusive. Since none of the policies 
here is specific insurance (as opposed to 
floater insurance), the rule of the Appellate 
Division fastens the liability on the company 
whose policy is “more specific” in the sense 
that it is more precisely formulated or re- 
stricted. That leads to a question of fact 
as to which policy is “more specific” and 
thus leads to further litigation which may 
well turn on the words used by an insurance 
underwriter agent or even a clerk or typist 
in preparing a floater policy of insurance. 
In this case there are no specific insurance 
policies within the meaning of the Fairchild 
case, but only floater policies. The policies 
are all of the same class. Each of them 
could have had an address of a building or 
premises in it. All of the floater policies 
could have had addresses without affect- 
ing their floater status. The better rule 
would be to have all the companies writing 
floater policies which are all attempted 
excess policies without a primary one, 
covering a peril which occurs, compelled 
to contribute. That will lead to prompt 
payment for the loss and the elimination 
of litigation. The judgment was reversed, 
and the case remanded to the Appellate 
Division for action in accordance with the 
opinion—Davis Yarn Co., Inc., et al., v. 
Brooklyn Yarn Dye Co., Inc., defendant, 
Commercial Union Assurance Company, 
Ltd., appellant, Sentinel Fire Insurance 
Company et al., impleaded defendants, re- 
spondents. New York Court of Appeals. 
July 19. 1944. 5 CCH Fire anp Casuatty 
Cases 258. 

Bert Cotton, Norman §S, Rein, for appellant. 
John L. Fletcher, George I. Janow, John M. 
Aherne, for respondents. 
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Hard Words 


“ 


plaintiffs invoke the familiar rule that ambiguous provisions or equivocal 


expressions whereby an-insurer seeks to limit its liability will be construed most 
strongly against the insurer and liberally in favor of the insured. . . . This 
canon of construction, however, does not authorize a distortion of language or 
the exercise of inventive powers for the creation of an ambiguity where none 
exists."—Wilson J. in Moscov et al. v. The Mutual Life Insurance Company of New 


York, 9 CCH Life Cases 1015. 
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Life, Health 


and Accident 
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ACCIDENTAL DEATH — PRE-EX- 
ISTING DISEASE: 
Leukemia as contributing cause 
(Minn.) 


ACCIDENTAL DEATH v, SUICIDE: 
Presumption against suicide 
(N. Y.) page 560 


ACCIDENTAL DEATH BENEFIT— 
VALIDITY OF RELEASE: 
Death claim receipt signed ( Kan.) 


ACCIDENTAL MEANS v. ACCI- 
DENTAL RESULT: 
New York law applied (Kan.) 


CASH SURRENDER VALUE—MU- 
TUAL MISTAKE: 
Tyvographical error in policy 
(Mass.) 


CHANGE OF eee TART —UE- 
DUE INFLUEN 
Attempted lamas 2 beneficiary 
(Tenn.) 


page 559 


page 560 


page 561 


page 562 


page 562 


INCOMPLETE CHANGE OF BENE- 
FICIARY: 
Death before endorsement—Waiver 
by insurer (Mo.) 
PREMIUM PAYMENTS—WAIVER 
OF PROMPT PAYMENT: 
Waiver and estoppel (Cal.) 
SEVEN YEARS ABSENCE — TIME 
OF DEATH: 
Group insurance—When 
ment ceases (R. I.) 
SOUND HEALTH CLAUSE — PRE- 
EXISTING AILMENT: 
Time of inception of disease (Tex.) page 565 
TOTAL AND PERMANENT DIS- 
ABILITY —NERVOUS'7 BREAK- 
DOWN: 
Probable v, possible permanency 
(Ohio) 
TOTAL AND PERMANENT DIS- 
ABILITY — PROOF REQUIRED: 
Resumption of employment at dif- 
ferent occupation (Ga.) 


page 563 


page 564 


employ- 
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ACCIDENTAL DEATH— 
PRE-EXISTING DISEASE 


(MINNESOTA) 
@ Leukemia as contributing cause 


The insured was 51 years of age at the time 
of his death. He had been employed as 
laborer trucking heavy bales of paper and 
loading and unloading boxcars. He had 
active and chronic leukemia in an advanced 
stage. Leukemia is described as an incur- 
able and invariably fatal disease, ordinarily 
symptomized by an increase in the white 
blood corpuscles, enlargement of the various 
lymphatic glands, subcutaneous and subserous 
hemorrhages, and a wasting, weak condition. 
While the disease is rare and its successful 
treatment apparently still an enigma to the 
medical profession, yet in these particulars 
leukemia differs only in degree from cancer, 
diabetes, and other diseases the names of 
which the medical profession can supply. 
Notwithstanding his affliction, insured con- 
tinued in his employment until a week be- 
fore his death. One night when he returned 
from work his neck was swollen and was 
black and blue; he was unable to move his 
head, and had considerable trouble with his 
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speech. Also there were fresh scratches on 
his shoulder. The doctor who treated him 
at home treated him for an injury rather 
than for leukemia. He was taken to the 
hospital, where he died, his physician testi- 
fying that the cause of his death was 
“hemorrhage, due to trauma or injury.” The 
deputy coroner, who performed a post 
mortem on the insured, testified that in his 
opinion the cause of death was anoxemia 
due to hemorrhage, anoxemia being an ab- 
sence of oxygen, which in turn produces 
strangulation. In his opinion, the hemor- 
rhage was due to injury, although he ad- 
mitted leukemia contributed to the death 
to the extent “that a man with a leukemia 
is much more liable to suffer from hemor- 
rhage if he has a trauma than one that has 
not a leukemia.” By way of impeachment 
defendant introduced the coroner’s certifi- 
cate, based upon information given by the 
deputy coroner reciting leukemia as the 
“immediate cause of death.” An expert wit- 
ness for the plaintiff testified that in his 
opinion, insured “died as a result of an in- 
jury which caused a hemorrhage and swell- 
ing and congestion into the tissues of the 
neck and down into-the lungs.” An expert 
witness for defendant said that death was 
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due to lymphatic leukemia and not to 
trauma. A judgment for plaintiff in the trial 
court for only the face amount of the poli- 
cies (instead of double indemnity), notwith- 
standing the verdict, was reversed. Plaintiff 
was unable to prove when or where her 
husband sustained the injuries causing his 
swollen neck, the black and blue marks, or 
the scratches observed on his body, but 
such proof was not indispensable. The 
accidental origin of his injuries will be 
presumed without proof of a mishap. As 
to whether the proof justified a verdict of 
accidental death, a court is not justified in 
ignoring a verdict merely because witnesses 
for the plaintiff may have made contra- 
dictory statements as to the cause of results 
established, nor because experts testified that 
death could not have been caused as con- 
tended by plaintiff. The jury was author- 
ized in concluding that the death of the 
insured “resulted, independently of all other 
causes, from bodily injuries caused solely by 
external, violent, and accidental means,” and 
that it was not “caused or contributed to 
by disease or infirmity,” within the terms 
of the policies.—Kundiger, Spec. Admx., ap- 
pellant, respondent v. Metropolitan Life In- 
surance Co., respondent, appellant. Minnesota 
Supreme Court. August 4, 1944. 10 CCH 
Lire CAses 82. 


Alric Anderson, 619 Guardian Bldg., St. Paul, 
Minn., for respondent. 

Snyder Gale, Hoke, Richards & Janes, 1430 Rand 
Tower, Minneapolis, Minn., for appellant. 


ACCIDENTAL DEATH v. SUICIDE 


(NEW YORK) 


e Presumption against suicide 
Overdose of seconal 


“All life is only one dark hour. * * * The 
best thing in this hapless strife is the end 
of life.” The State Troopers found these 
words written on a scrap of paper in the 
handwriting of the insured and signed with 
his name. The insured was found in a 
comatose condition sitting in his automobile 
which had left the highway and crashed 
into a tree. The road was dry and the 
weather clear. He was taken to a hospital 
and died a few days later. Medical experts 
ascribed his death to barbitrate poisoning, 
drawing that conclusion from the discovery 
in his body after his death of a drug known 
as seconal, and from other indications. 
Seconal is one of the group of drugs known 
as barbitrates. When taken in small doses 
it has an anaesthetic or sedative effect. The 
insured suffered from headaches and, had 
been in the habit of taking seconal capsules 
to relieve his suffering. These he custom- 
arily borrowed from an aunt of his wife who 
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lived with the insured and his family. 
Earlier on the day on which the insured was 
found in his car, he had gotten six or eight 
capsules from the aunt and had told her that 
he would have her prescription filled at a 
nearby pharmacy. The pharmacist testified 
that the prescription was refilled at the re- 
quest of the insured and that the insured 
took away with him the new box containing 
24 capsules. The wife of the insured said 
that her arrangement with her husband was 
that the new box was to be left at the 
pharmacy and that she was to call for it 
later, but that she never did call for it be- 
cause she was notified of her husband’s ill- 
ness before she could go to the pharmacy. 
On the day of his death, the insured, who 
was a collector of insurance premiums for 
the defendant came home at noon, as was 
his custom. There was some trouble, in 
which he slapped one of the children; and 
quarreled with his wife. The aunt called 
the police, to whom the insured told when 
they left: “Well, you won’t come back, she 
won't be bothered with me any more.” 
Thereupon the insured started out in his 
car on a fishing trip, which he had planned; 
and the road on which he was later found 
with his car was on the route to that fishing 
place. A verdict and judgment for the 
plaintiffs, the widow and children of the in- 
sured, was affirmed by the Appellate Divi- 
sion, and by the Supreme Court. It was 
conclusively shown that Morris Wellisch 
died from an overdose of seconal but a 
question was presented as to whether he 
took the extra capsules by mistake or with 
the intention of killing himself. All the 
proof was circumstantial. There was no 
forthright threat of suicide. The man’s 
statement to the police and his scribbled 
thoughts on life and death were no morc 
than equivocal. There was an innocent 
reason for the possession and use of the 
drug, in some quantity. Reasonable men 
might come to one or the other answer to 
the question of fact.—Wellisch et al. etc. v. 
John Hancock Mutual Life Insurance Com- 
pany, appellant. New York Court of Ap- 
peals. July 19, 1944. 10 CCH Lire Cases 92. 


Lester T. Hubbard, for appellant. 
Werner H. Pigors, for respondents. 


ACCIDENTAL DEATH BENEFIT— 
VALIDITY OF RELEASE 


(KANSAS) 
@ Death Claim Receipt signed 
Subsequent knowledge of accidental 
nature of death 
The insured died a few minutes after an 
operation for the removal of the thyroid 
gland. An autopsy disclosed that she was 
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afflicted with “status thymicus lymphaticus,” 
a peculiar and rare disease that is due to 
the enlargement of the thymus gland. All 
children are born with this gland, but it 
usually disappears when an individual reaches 
adulthood. When it is found in an adult, 
any sudden shock may cause death. In this 
case, the cause of the insured’s death was 
the shock of the operation. Plaintiff, the 
insured’s husband, immediately sought to 
recover on the insured’s life insurance policy. 
Under its terms, the insurer was obligated 
to pay a death benefit of $500, and if death 
resulted from bodily injury sustained di- 
rectly and solely through external, violent 
and accidental means, an additional benefit 
of $500 was due the beneficiary. Plaintiff 
signed a Death Claim Receipt stating that 
the beneficiary had received the total amount 
of $507.28 in full settlement, discharge and 
satisfaction of all claims or demands against 
the company. Plaintiff now seeks to recover 
the additional benefit of $500, alleging that the 
company defrauded him by representing to 
him that $500 was all that was due under 
the policy when as a matter of fact it knew 
that the additional benefit was due him. De- 
fendant answered by denying first that the 
death of the insured resulted from bodily 
injuries caused directly and solely through 
external violent and accidental means, and 
that the death claim receipt executed by 
plaintiff was in full settlement of all claims 
under the policy and precluded his contest- 
ing the amount he received. Plaintiff was 
handed a check by the company’s agent for 
$507.28 and was told that the $7.28 repre- 
sented accumulated dividends. At the same 
time he was handed a receipt and told to 
sign it, and that the check was in full settle- 
ment of all that was due him. Plaintiff did 
not read it, nor did he know at the time he 
signed it the exact cause of his wife’s death. 
It was some time later that he learned from 
a doctor that her death was accidental. 
When he was so informed, he immediately 
contacted a lawyer and this action was in- 
stituted. Plaintiff failed to prove that the 
agent had fraudulently concealed from him 
at the time he signed the receipt that there 
was any further liability on the policy by 
reason of the accidental nature of the in- 
sured’s death. In order to prove this allega- 
tion, it was incumbent on plaintiff to prove 
that the company knew that death was 
accidental before the check for $507.28 was 
tendered to him and his signature to the 
receipt obtained. The court was unable to 
find any evidence in the record to prove this 
fact. Therefore, plaintiff was bound by the 
receipt. Painter, appellee v. The National 
Life & Accident Insurance Company, appel- 
lant. Kansas Supreme Court. July 8, 1944. 
10 CCH Lire Cases 16. 
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ACCIDENTAL MEANS v. 
ACCIDENTAL RESULT 


(KANSAS) 
@ New York law applied 


The insured entered the hospital with a 
chronic infection of the gall bladder with 
other organs involved. An operation was 
performed, at which time the gall bladder 
and appendix were removed and the com- 
mon bile duct drained. Following the opera- 
tion, he suffered an acute massive pulmonary 
collapse and died therefrom approximately 
24 hours after the operation. The pulmonary 
collapse developed 12 to 28 hours after the 
operation. The evidence established that 
collapse sometimes follows major abdominal 
operations; that it is more frequent when 
the operation is in the upper abdominal 
cavity; that it only occurs in a small per- 
centage of cases and is not to be expected 
as a natural and probable consequence of 
an operation. The anesthetic was adminis- 
tered and the operation performed without 
mishap or mistake. While pulmonary col- 
lapse occurs infrequently as the result of 
abdominal operations, it is common practice 
to guard against it by administering carbon 
dioxide gas following such operations. The 
trial court held that death resulted directly, 
independently, and exclusively of any and 
all other causes from bodily injury effected 
solely through accidental means. The in- 
surer appealed from a judgment for the 
beneficiary, and contended that death was 
not the result of accidental means. The 
policy was a New York contract, and there- 
fore the law of New York is controlling. 
While the New York decisions are not al- 
together consistent, the New York courts 
do not recognize the distinction drawn in 
some jurisdictions between insurance against 
loss from accidental means and loss from 
accidental result. Thus in Mansbacher v. 
Prudential Ins. Co. of America, 273 N. Y. 
140, 7 N. E. (2d) 18, the court said: 


“The insurance company now emphasizes the 
words ‘accidental means’, and would have an 
exception drawn between ‘accidental death’ and 
‘death caused by accidental means’ as theu<b 
any ordinary person seeking’ a $2,00u policy 
would understand this logomachy. Accidental 
death means death by accident, and excludes 
suicide; death occurring through ‘accidental 
means’ in this case and under these circum- 
stances is the same as death occurring ‘by means 
of an accident.’ ”’ 





Therefore the test laid down by the New 
York decisions is whether the average man, 
under the existing facts and circumstances, 
would regard the loss as unforeseen, un- 
expected, and extraordinary that he would 
say it was an accident. In this case we do 
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not think that the ordinary man would say 
that the death was accidental. Here the 
insured was suffering from a chronic gall 
bladder ailment. In addition to that, his 
appendix was seriously involved. He was 
also suffering from a parenchymatous de- 
generation of the liver and kidneys. He was 
62 years of age. We do not think that the 
ordinary man, under the attending facts and 
circumstances, where a major operation in 
the upper abdominal cavity caused a pul- 
monary collapse resulting in death, would 
regard the death as accidental. The judg- 
ment for the plaintiff-beneficiary was re- 
versed, and a new trial awarded the insurer. 
—The Preferred Accident Insurance Com- 
pany, appellant vy. Clark. United States Cir- 
cuit Court of Appeals, Tenth Circuit. July 
15, 1944. 10 CCH Lire Cases 61. 


N. E. Snyder, Henry M. Shughart, Erret P. 
Scrivner, for appellant. 


Douglas Stripp, Lee Vaughan, Jr., Henry N. 
Ess, Paul Barnett, Watson, Ess, Groner, Bar- 
nett & Whittaker, for appellee. 


CASH SURRENDER VALUE- 
MUTUAL MISTAKE 


(MASSACHUSETTS) 
e Typographical error in policy 





Plaintiff discovered an error in the state- 
ment of the amount of the cash surrender 
value of his life insurance policy, and duti- 
fully called it to the attention of defendant’s 
agent, who asked him to return the policy 
for correction. Plaintiff failed to do so, and 
the agent soon forgot about the matter. The 
policy, a fifteen year endowment, was issued 
on the payment of a single premium of 
$10,000, and contained a provision for a 
cash surrender value equal to the reserve 
on the policy. The basis of the reserve was 
the American Experience Table of Mortality. 
A typewritten table in the policy listed the 
cash surrender value for each $1,000 of in- 
surance at the end of different years of the 
life of the policy, which increased as the 
policy matured. At the end of the first year 
that value was stated as $658.28, and at 
the end of the third year was stated as 
$718.92, and thence increased progressively. 
But the cash surrender value at the end of 
the second year was given as $890.78. It 
was not until the end of the eleventh year 
that so high a cash surrender value again 
appeared in the table. Plaintiff was quick 
to take advantage of this bountiful gain and 
opportunity by surrendering his policy at 
the end of the second year, but received 
from the insurer only $690.78. He sues for 
the difference between that figure and $890.78 
(listed in the table) as the figure by which 
the parties were both bound. Plaintiff had 
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been shown a table in which the values were 
correctly stated before the policy was issued 
and knew that the true value at the end of 
the second year was $690.78 and not $890.78. 
The trial judge found that a mutual mistake 
in drafting the policy had been made and 
inferred that the error was typographical. 
Moreover, the correction of the policy to 
express the true agreement was not pre- 
cluded by the incontestability clause. — 
Mates v. Penn Mutual Life Insurance Com- 
pany. Massachusetts Supreme Judicial Court. 
June 1, 1944. 10 CCH Lire Cases 14. 


E. M. Dangel, L. E. Sherry, for plaintiff. 
R. C. Evarts, for defendant. 


CHANGE OF BENEFICIARY— 
UNDUE INFLUENCE 


(TENNESSEE) 


e Attempted change of beneficiary 
Mental capacity of insured 


The insured’s widow sought to have set 
aside as fraudulent an attempted designation 
of the insured’s mother as beneficiary of 
his life insurance policy, on the ground that 
the designation was secretly obtained from 
the insured by defendants Harry and Mary 
Bovay, the insured’s mother and father, by 
fraud and undue influence during his last 
illness, and while he was practically in a 
dying condition. The policy was issued to 
the insured in 1940, and his mother was 
named as the beneficiary. In 1941, the in- 
sured married Ruby Bovay, the complain- 
ant, and in the presence of his mother and 
with her consent, the insured changed the 
beneficiary in his policy to his wife. In 
June, 1942 the insured became ill with cancer 
of a throat gland and underwent treatment 
in Wilmington, Philadelphia, and New York 
until the middle of September, when it was 
decided to bring him to Memphis where 
his family lived. The insured made the trip 
by plane, and complainant arrived in Mem- 
phis by automobile on the night of Sep- 
tember 18th. When she arrived it was 
thought that the insured was dying. He 
was under the influence of opiates, and it 
was expected that he might not live through 
the night. On the 18th the insured had 
undergone an operation for the removal of 
a gland from his chest wall. In spite of a 
very weak condition, the insured lingered in 
a critical condition until October 8th. Mean- 
time, on the morning of September 18th, the 
second day after the insured’s arrival in Mem- 
phis, the defendant, Harry Bovay, secured a 
blank for a change of beneficiary in the policy 
from the office of the agent of the defend- 
ant insurance company. The agent was not 
in his office at the time, but the cashier fur- 
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nished him the blank and filled it out for 
him so as to nominate the insured’s mother 
as beneficiary. This blank was allegedly 
signed by the insured on September 19th, 
the day after the operation, in the presence 
of one I. N. Reid and was returned to the 
agent’s office on September 21st. Mr. Reid, 
who witnessed the paper, had known the 
insured for many years, and when informed 
of his critical condition, journeyed to the 
hospital to see him. He said that the in- 
sured was lying on his back, head thrown 
back, his mouth open, gasping for breath, 
and that he thought he was dying. Reid 
testified that he signed the designation of 
beneficiary as a witness at the request of 
the insured’s father, and upon his statement 
that it was a trivial matter, and without ex- 
amining it to determine its contents. Later 
when the insurance company inquired of 
Reid whether the insured had signed the 
paper in his presence he stated that he did 
not, nor was he in a condition to sign any- 
thing. In the light of those facts, the court 
would not rule that the verdict for the wid- 
ow was not supported by the evidence.— 
Bovay et al., plaintiffs in error v. Bovay, 
defendant in error. Tennessee Court of 
Appeals. November 3, 1943. 10 CCH Lire 
Cases 113. 


Wils Davis, W. H. Fisher, Memphis, Tenn., for 
plaintiffs in error. 

McDonald, McDonald & Knapp, John A. Osoi- 
nach, Memphis, Tenn., for defendant in error. 


INCOMPLETE CHANGE OF 
BENEFICIARY 


(MISSOURI) 


e Death before endorsement 
Waiver by insurer 


The insured was found dead in his home 
Sunday noon, the day after he had filled out 
a blank form designating his half-sister, 
Roberta Baumgardner, as beneficiary of his 
life insurance policy, furnished to him by 
the company’s local agent. The agent had 
witnessed the insured’s signature and had 
informed him that he would mail the blank 
together with the policy to the company’s 
office. Originally, the insured’s wife was 
the named beneficiary, but her death pre- 
dated his by five months, and during the 
interim he had failed to designate a new 
beneficiary. Under the policy terms, a 
change of beneficiary became effective upon 
endorsement by the insurer at its home 
office of a notice filed by the insured. If 
no designated beneficiary was living at the 
time of the insured’s death, and if no chil- 
dren survived the insured, the proceeds 
were payable to the insured’s executors or 
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administrators. Both Roberta Baumgardner 
and the insured’s administrator claimed the 
proceeds, and the insurer after filing suit 
under the Federal Interpleader Act, paid 
the amount due into the court registry. The 
agent mailed the application on Sunday 
afternoon, to the insurer’s office in Kansas 
City, which arrived there in the Monday 
morning mail. The agent was wholly un- 
aware that the insured was dead when he 
mailed the blank, but on finding it out on 
Monday, he immediately called the Kansas 
City office and advised them of the fact. 
That office relayed this information, the 
blank and policy to the home office in New 
York. It was defendant Baumgardner’s 
contention that since there was no named 
beneficiary following the death of the in- 
sured’s wife, that the execution of the ap- 
plication and delivery of the blank and policy 
to the agent, constituted a substantial com- 
pliance with the policy provisions with re- 
gard to change in beneficiary. In addition, 
she urged that the endorsement condition 
had been inserted by the insurer for its sole 
benefit, and that it had waived the provi- 
sion by filing interpleader and depositing 
the money in court. On the other hand, the 
administrator claimed that Ward was the 
agent of the insured in the transmission of 
the application and policy for its endorse- 
ment of the beneficiary thereon, and that 
when the insured died, Ward’s authority ex- 
pired. Therefore, he had no right to deposit 
the application and policy in the mail after 
the insured had died. Moreover, the admin- 
istrator contended that the policy provisions 
required strict construction inasmuch as it 
was a Kansas contract, the policy having 
been delivered and the premiums paid in 
that state. The court found nothing in any 
of the Kansas cases cited holding that any 
more than a substantial compliance with the 
policy provisions was required to change or 
name a new beneficiary where there was no 
express requirement as to consent of the 
insurer. In the opinion of the court, “the 
service which Ward rendered in filling out 
and forwarding the application was 4 
service which the company rendered to its 
policy holders through its local agents, and 
the insured had a right to rely upon the ful- 
fillment of the obligation which attached to 
it. The ordinary rules with respect to termi- 
nation of agency upon death of a principal 
were found inapplicable. “Where an insured 
has done all that he could to comply with 
the provisions of a policy, and all that re- 
mains to be done are certain formal and 
ministerial acts on the insurer’s behalf, equity 
regards as done that which ought to be 
done, and effect should be given the inten- 
tion of the insured.” By failing to raise the 
question of substantial compliance, but on 
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the contrary, paying the proceeds into court 
and asking that the claimants be required 
to establish their claims to it, the insurer 
was held to have waived such right as it 
might have had regarding the endorsement 
of the name of the new beneficiary on the 
policy. Roberta Baumgardner, rather than 
the administrator, was therefore, awarded 
the proceeds of the policy—The Equitable 
Life Assurance Society of the United States, 
plaintiff v. Baumgardner et al., defendants. 
United States District Court, Western Dis- 
trict of Missouri. July 19, 1944. 10 CCH 
Lire Cases 116. 


Robert E, Coleberd, 906 Commerce Bldg., Kan- 
sas City, Mo., for plaintiff. 


Dean H. Leopard, Sam T, Evans, Gallatin, Mo., 
for defendant Roberta Baumgardner. 


PREMIUM PAYMENTS—WAIVER OF 
PROMPT PAYMENT 


(CALIFORNIA) 
e@ Waiver and estoppel 


The policy here contested was issued on 
May 12, 1936, through one Hansen, a duly 
authorized soliciting agent, and by him de- 
livered to the insured. Thereafter, until 
the death of the insured all of the premiums 
were paid to Hansen. For each payment he 
issued a receipt signed “Edward F. Hansen, 
Agent” and containing the policy number 
and the amount received. On June 12, 1942, 
in accordance with her custom, one of the 
plaintiffs gave Hansen her check drawn 
in his name to cover the premium due on 
May 12, 1942. Hansen deposited the check 
in his own bank and drew his check in favor 
of defendant, which was deposited for col- 
lection by defendant and returned unpaid 
because of insufficient funds in the Hansen 
account. On June 18th defendant notified 
Hansen that his check had been dishonored, 
and that the company would hold it until 
it received a new remittance. On the same 
day defendant mailed a letter to the insured 
advising him that the policy had lapsed and 
requesting an application for reinstatement. 
The insured died early the following morn- 
ing and this letter was found unopened in 
his home. The defendant contended that 
Hansen was not its agent, but that he was 
acting in the capacity, of broker only for 
Mrs. Boggs, one of the plaintiffs; that the 
express terms of the policy permitted pay- 
ments of premiums to be made “to an au- 
thorized agent of the Company only in 
exchange for the Company’s receipt therefore 
signed by the President or the Secretary,”; 
that the check of Hansen was received for 
collection only, and did not constitute a 
payment of the premium. Plaintiffs claim 
that the defendant waived these terms of the 


THE INSURANCE LAW JOURNAL 


policy and is estopped to deny that Hansen 
was its authorized agent to collect and 
receipt for the premiums as paid. The evi- 
dence is that for a period of six years all 
premiums had been paid by Mrs. Boggs to 
Hansen, either in cash or by her personal 
check, and that no one of these payments 
was exchanged for the company’s receipt 
signed by the president or secretary as re- 
quired in the policy. Also, that each and 
all of these payments were in default, and 
in many cases after the period of grace had 
expired. The jury’s verdict for plaintiffs 
cannot be disturbed on this ground. De- 
fendant was estopped from insisting upon a 
strict compliance with the terms of the 
policy as to the making of payments, after 
a long course of conduct in accepting late 
premiums, without giving the plaintiffs rea- 
sonable notice of its change in policy. The 
judgment for plaintiffs was affirmed.—Gleed 
et al., v. The Lincoln National Life Insur- 
ance Company, appellant. California Dis- 
trict Court of Appeal, First District, Division 
Two. July 14, 1944. 10 CCH Lire Cases 68. 


Keesling & Keil, for appellant. 
Nathan G. Gray, for respondents. 


SEVEN YEARS ABSENCE- 
TIME OF DEATH 


(RHODE ISLAND) 


® Group insurance 
Time of cessation of employment 


On February 3, 1934, the day of his dis- 
appearance, Emile Frechette was forty-six 
years of age. He was happily married, had 
four children and lived with his family in 
East Providence in a house which he owned. 
He was employed by the A. & P. as assis- 
tant superintendent for its stores in and 
around Fall River, Massachusetts. Frechette’s 
health had been poor for a long time. How- 
ever the plaintiff, his wife, noticed nothing 
unusual about her husband’s condition when 
he left home on the morning of February 3. 
On that morning, he left his home early; 
it was a cold, slushy day, and about 8 a. m. 
he visited an A. & P. store in Fall River, 
managed by a close personal friend. He 
told him: “Between my eyes and my head 
and the way Mr. Peterson, the superintend- 
ent has been rubbing it into me this week, 
I feel as though I could go right down to 
the bottom of the street and jump in the 
river and end it all.” Later, that evening 
about 9:30 p. m., he came back to the store 
and, in the words of his friend: “Then he 
said to me—he put out his hand, he said, 
‘Good by’, I thought that was quite strange. 
I said, ‘Why do you say that?’ He said, 
‘Goodby’, and that is the last I saw of him.” 
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One of the investigators for the defendant, 
testified as to interviewing this friend, who 
said that the insured had spoken of going 
to California; the friend denied this con- 
versation. Frechette was never seen alive 
again. The defendant, insurer under a group 
employees policy carried by the A. & P. 
denied liability, on the grounds that the 
insured’s employment had ceased on the 
day of, and prior to his disappearance, and 
his insurance was then cancelled. The trial 
court held that the insured’s employment 
was not terminated until sometime on or 
after Monday, February 5, 1934, the next 
working day after his disappearance; that 
the insurance certificate was in effect on the 
date on which the insured had died—on or 
about February 3, 1934, and before Febru- 
ary 5, 1934. Frechette’s happy family life, 
his well-paid position and regular habits 
showed no motive to leave his family and 
position, and nothing in the pattern of his 
life suggested flight; but his physical and 
mental condition on February 3, and his 
threats to end it all, pointed to his death on 
or about that date. Neither the employer 
nor the insurer could cut off the rights of 
the beneficiary by making the actual termi- 
nation of employment retroactive so as to 
cause it to take effect as of February 3, 
1934. The finding of the insured’s automo- 
bile parked near the train station did not 
conclusively or definitely point to flight by 
train or bus rather than death on Febru- 
ary 3. The statute of limitations does not 
begin to run until the expiration of seven 
years from the date of disappearance, when 
the legal presumption of death arises. The 
judgment for plaintiff was affirmed.—Frechette 
v. The Travelers Insurance Company. Rhode 
Island Supreme Court. July 24, 1944. 10 
CCH Lire Cases 103. “ 

Corcoran & Mangan, Francis R. Foley, Paw- 
tucket, R. I., for plaintiff. 

Henry M. Boss, Providence, R., I., for defendant. 


SOUND HEALTH CLAUSE- 
PRE-EXISTING AILMENT 


(TEXAS) 


@ Time of inception of disease 
Jury question : 


Twenty-eight days after the defendant had 
issued a life insurance policy to her, which 
policy contained a clause predicating its lia- 
bility on the condition that the insured was 
in sound health on the date of delivery of the 
policy, the insured died from pyelonephritis, 
superinduced by arteriosclerosis, and chronic 
myocarditis, commonly called kidney disease. 
Two hospital physicians, chosen by the in- 
sured, examined her and found that the 
diseases from which she died existed for 
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several years prior to issuance of the policy. 
This testimony is uncontroverted. The only 
effort made by appellee to establish an issue 
was the testimony of interested witnesses, 
relatives of appellee, and two others living 
in appellee’s home. Their testimony was in 
effect, that the insured looked all right, she 
ate and slept as usual, she worked and made 
no complaint of illness in their presence; 
hence, as far as they knew, she was of sound 
health at the date of the policy of insurance. 
None of them were versed in medical science 
or made diagnosis of the insured’s condition. 
They did not know, and perhaps could not 
tell, that the insured was suffering from 
arteriosclerosis, or chronic myocarditis. The 
Court of Civil Appeals was of the opinion 
that the verdict of the jury, finding that the 
insured was in good health on the date of 
the delivery of the policy, was against the 
manifest weight of the evidence, and should 
be set aside. However, in view of the fact 
that the Texas Supreme Court in the similar 
case of Coxson v. Atlanta Life Ins. Co., 
[9 CCH Life Cases 937], reversed a similar 
decision, the court therefore, in the present 
case,” in deference to the Supreme Court’s 
opinion in the Corson case and disregarding 
its oft-said admonition, that “The character 
of judgment to be entered cannot be deter- 
mined until such fact questions are decided, 
and The Court of Civil Appeals is the 
proper court to decide them’,” affirmed the 
judgment for plaintiff entered on the jury’s 
verdict (See p. 542 for a fuller discussion 
of this case.) Southern States Life Ins. Co., 
appellant v. Watkins. Texas Court of Civil 
Appeals, Dallas. May 26, 1944. 10 CCH 
Lire Cases 107. 

Storey, Sanders, Sherrill & Armstrong, Samuel 
H. Boren, Republic Bank Bldg., Dallas, Texas, 
for appellant. 


Wade, Ford & Duke, Texas Bank Bldg., Dallas, 
Tex., for appellee. 


TOTAL AND PERMANENT 
DISABILITY—-NERVOUS BREAKDOWN 


(OHIO) 





@ Probable v. possible permanency 


The insured conducted a shoe business until 
March 27, 1940, at which time he suffered 
what was termed a nervous breakdown. He 
was confined to his bed for a period of two 


weeks under the care of a physician. For 
a while thereafter he spent considerable time 
in bed but was able to take sun baths and 
to make trips to the office of his physician. 
In about four months he filed a voluntary 
petition in bankruptcy and attended the 
hearings with reference thereto. As _ his 
condition improved ‘he began to do various 
work in his home, in his garden and on his 
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automobile. In October, 1941, he began 
to assist his wife in the operation of a 
restaurant, and early in the year 1942, he 
operated the restaurant himself during his 
wife’s illness. Then he began to study en- 
gineering and in June or July of that year 
he obtained regular employment in a manu- 
facturing plant. He claimed for total and 
permanent disability for the period from 
March 27, 1940, to October 1, 1941. Of the 
two physicians who treated the defendant 
and who testified at the trial, one testified 
that he had no opinion as to the duration 
of the insured’s illness; that such cases may 
last from several months to usually three 
years, occasionally as long as six or seven 
years. The other physician testified that 
it was impossible at the time of the insured’s 
illness to predict with any degree of accuracy 
how long it would last. The trial court 
found for the defendant. On appeal this 
was affirmed. The trial court was charged 
with the duty to determine probability—not 
mere possibility. It was required to have 
evidence upon which to base a finding of 
probable permanency of disability. This was 
lacking unless it can be said that the mere 
absence of evidence as to the probable dura- 
tion of the insured’s disability constitutes 
some evidence of probable permanency.— 
Kramer et al., appellants v. Metropolitan 
Life Ins. Co. ‘Ohio Supreme Court. Au- 
gust 2, 1944. 10 CCH Lire Cases 94. 


Elmer J. Babin, H. H. Felsman, for appellants. 


Burgess, Fulton & Fullmer, Robert M. Weh, for 
appellee. 


TOTAL AND PERMANENT 
DISABILITY—PROOF REQUIRED 


(GEORGIA) 


e Total disability benefits discontinued 
Resumption of employment, different 
occupation 





At the time the insured became totally dis- 
abled he was a doctor of medicine earning 
a net income of approximately $800 per 
month. After paying disability benefits for 
fifteen years, the insurance company de- 
clined to make further payments, contend- 
ing that the policyholder was no longer 
totally disabled since he was able to earn 
$75 per month as chaitman of the board 
of county commissioners and $60 per month 
as a member of the city council. During 
the period for which the discontinued bene- 
fits were sought, the insured was chairman 
of the board of county commissioners of 
Upson County, Georgia and had been re- 
elected for another term of three years. In 
addition, he was mayor pro-tem of the city 
council and chairman of the street com- 
mittee of the city of Thomaston, Georgia. 
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The insured testified that he had been a 
general practitioner from 1913 to 1927, 
working from twelve to fifteen hours a day 
on up to twenty-four hours a day. “I over- 
worked myself and became disabled, P 
and am now a very nervous man. I only 
get about three or four hours sleep at night 
and am very weak to what I was.” Accord- 
ing to the insured, none of his duties con- 
nected with the City or County required any 
physical exertion. There were no fixed 
hours or set duties to perform, and he could 
absent himself from his office or council 
meeting for five weeks at a time if he so 
desired. As Chairman of the Street Com- 
mittee his primary function consisted of 
phoning the Chief of Police to advise him 
of repairs that were needed. Affirming a 
judgment for the insured, the Georgia Court 
of Appeals ruled that in order to excuse 
the insurer from continuing the total dis- 
ability payments, by merely showing that 
the insured engaged in other occupations, 
it was necessary to show that Dr. Bar- 
ron never became physically able to re- 
sume his work as a doctor; that he engaged 
in employments which were desirable to 
him, and which he might be fairly ex- 
pected to follow in view of his station, 
circumstances, and mental and physical 
capabilities; and finally, that the employment 
produced a like remuneration or approxi- 
mated the same livelihood. The insurer 
assigned error on this ruling as to what it 
was required to show before it would be 
justified in discontinuing payments for total 
disability where different occupations were 
involved. The Georgia Supreme Court 
found this ruling to be erroneous. In effect, 
total and permanent disability were made to 
depend on whether the insured regained the 
equivalent of substantially all of his forme. 
earning capacity, whereas under the policy 
terms (which provided that disability would 
be considered total when there was an im- 
pairment of mind or body which continu- 
ously rendered it impossible for the insured 
to follow a gainful occupation), the com- 
pany would cease to be liable if he regained 
any substantial part thereof. The erroneous 
ruling did not affect the judgment in this 
instance, however, for the insured’s net in- 
come was less than one-fifth of the amount 
he was earning at the time the policy was 
issued, and the character of his services 
rendered was totally different. Therefore 
the judgment for the plaintiff was affirmed.— 
Mutual Life Insurance Company of New 
York v. Barron et al. Georgia Supreme Court. 
July 7, 1944. 10 CCH Lire Cases 18. 

Grover Middlebrooks, Atlanta, Ga., Beck, Good- 
rich & Beck, Griffin, Ga., Louis W. Dawson, 
New York, N. Y., for appellant. 

W. M. Dallas, Thomaston, Ga., for appellees. 
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= = Personal Injury Cases == 


Negligence 


Other than Automobile 


IN THE CURRENT PARADE OF (oF WAT 


BAILMENTS—AIRPLANE 
DESTROYED BY FIRE: 

Plane moved to different hangar— 
Reliance on statement of pre- 
sumed agent (Tex.) 

DANCER FALLS INTO STAGE 
ELEVATOR SHAFT OF NIGHT 
CLUB PREMISES: 

Business invitee—Imputed knowl- 
edge of premises (Cal.) 

DIVERSITY OF CITIZENSHIP— 
CHANGE OF DOMICILE: 

Change of residence not a change 
of domicile — Personal Injury 
action (Pa.) 

FALL ON THEATRE STAIRWAY: 

Theatre used for revival services 
(Tenn.) 

HOSPITAL’S LIABILITY — PA- 
TIENT INJURED BY NURSE: 

Finger crushed in bed-adjusting 
mechanism (Cal.) 


page 567 


page 568 


page 569 


page 570 


page 570 


HOTEL’S LIABILITY — FALSE 
REGISTRY AS MAN AND WIFE: 
Fall down hotel elevator pit 
(N. Y.) 
MALPRACTICE—AGGRAVATION 
OF INJURIES BY PHYSICIAN: 
Independent wrongdoers—Satisfac- 
tion of judgment against one 
(Cal.) page 571 


MALPRACTICE—TREATMENT BY 
INTOXICATED PHYSICIAN: 
Directed verdict on opening state- 
ment (Ohio) 


MARRIAGE SUBSEQUENT TO IN- 
JURY — HUSBAND’S RIGHT TO 
RECOVER: 

Street car passenger injured (Pa.) page 573 

MUNICIPALITY’S LIABILITY — 
ELECTRIC SHOCK TO TREE 
TRIMMER: 

Duty to inspect line (Cal.) 


page 571 


page 572 
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BAILMENTS—AIRPLANE 
DESTROYED BY FIRE 


(TEXAS) 


@ Plane moved to different hangar 
Reliance on statement of presumed 
agent 





Defendant Foote had conducted his school 
of aviation at the Love Field Base (north 
of Dallas), but prior to July 1, 1942, had 
been required by Government order to 
locate elsewhere, which he did by establish- 
ing the South Beckley field. The plane in 
question had been stored with defendant at 
Love Field and, as plaintiff testified, he was 
told by Mr. Lett, defendant’s agent, that 
his plane might have to be moved to the 
new location; not knowing, however, the 
date of its actual removal in July 1942. 
Following is the gist of plaintiff’s narrative 
upon which the instant action is predicated: 
That later on, he had gone to Love Field 
for the plane and found it had been taken 
to the South Beckley port, where he pro- 
ceeded to go and look for it, through de- 
fendant’s various hangars (four in number). 
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The time was just after a severe rain and 
hangar # 3 was muddy, with water stand- 
ing in #4. The plane was found in hangar 
# 1, and here plaintiff’s testimony is quoted: 


“T was a little vexed because they moved it 
without telling me they were going to move it, 
and so I talked to the man who seemed to be 
in charge of hangar No. 1 and I told him that 
I had a time finding my plane. I says ‘I guess 
it was all right to move it down here but I 
don’t want you to move it over there into hangar 
No. 4 because it is wet down there and I don’t 
want it fm that place.’ ‘Oh,’ he said, ‘we will 
keep it right in here for you in No. 1.’ That’s 
where it was then, I says ‘Well, I guess that will 
be all right. My plane is a handsome thing and 
people get into it and feel of the seat’ and I told 
him to be sure to keep it locked up so people 
could not get into it and he said he had a key 
and that he would do that and look after it so I 
never did fly it out of Beckley Field. One day 
after that I heard of this fire.’’ 


On _ cross-examination, plaintiff testified 
that he was led to believe the man he saw 
in hangar #1 was in charge, because “He 
asked me what I wanted in there and what 
he could do for me”; and by plaintiff’s 
description the unknown person was not 
identified as either of defendant’s admin- 
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istrative agents, Lytle or Lett. Plaintiff 
did not ask the one with whom he dealt his 
name, having never seen him before or 
since; stating that he did not know whether 
such person was an employe of defendant 
or not. It was further shown that on the 
same occasion, witness talked with Lytle, 
defendant’s maintenance superintendent, not 
mentioning the matter of keeping said plane 
in the particular hangar. On such trip, 
plaintiff visited defendant’s administration 
building, observing that the port maintained 
some thirty to forty employes. The plaintiff 
recovered in the trial court, on the basis of 
an alleged oral agreement, to store his plane 
in hangar #1, which agreement defendant 
breached by moving the plane to hangar 
# 4, where it was destroyed by fire. On 
appeal, the defendant challenged the finding 
of the trial judge that there was a contract 
to store the plane in hangar #1, and in 
no other hangar. The court held that there 
was no competent evidence to show that the 
person with whom plaintiff allegedly talked 
was an agent with authority to contract, or 
a servant or employe of the defendant. Ap- 
parent authority of the person with whom 
plaintiff dealt was not alleged or claimed; 
and admittedly no contract was made di- 
rectly with the defendant, Mr. Foote. Plain- 
tiff’s general allegations of liability, there- 
fore must be construed as charging that 
such unidentified person was acting for and 
on behalf of his principal in the instant 
transaction; and the burden was upon the 
plaintiff to show that the alleged agent had 
authority, express or implied, to make the 
contract sued upon. This burden the plain- 
tiff did not meet. Here, plaintiff’s evidence 
in chief failed to identify the person de- 
scribed by plaintiff or the nature of his 
employment. The fact that this unidentified 
person had a key, would merely go to show 
that he acted as an agent; authority of an 
agent to act cannot be thus established. The 
judgment for plaintiff was reversed, and 
judgment rendered for the defendant.— 
Foote, appellant v. DeBogory. Texas Court 
of Civil Appeals, Dallas. March 24, 1944. 
11 CCH NEGLIGENCE Cases 136. 

Bonney & Paxton, Clifford S. Dillard, Great 
National Life Bldg., Dallas, Tex., for appellant. 
Thompson, Knight, Harris, Wright & Weisberg, 


J. Hart Willis, Republic Bank Building, Dallas, 
Tex., for appellee. 


DANCER FALLS INTO STAGE 
ELEVATOR SHAFT 


(CALIFORNIA) 


e Business invitee 
Imputed knowledge of premises 


In the center of the building here in- 
volved there was a circular elevator stage 
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about 14 feet in diameter which was raised 
and lowered by electrical machinery. It 
had a height of 54 inches above the floor. 
Surrounding it and at the same height, there 
was a platform in which stage lights of 
various colors were located. Encircling this 
platform was a circular bar and surrounding 
this bar were stools. The stage was not 
used for public dancing but only by pro- 
fessional entertainers who entered through 
a door in the basement. When the stage 
was lowered into the elevator pit it was 14 
feet below its extreme height. The elevator 
pit was circular in form and completely en- 
closed except for the basement door. The 
floor of the stage was of hard maple, un- 
painted, and had two narrow strips of 
darker wood running across it. The interior 
of the pit was of rose color. The stage 
was lowered and raised by means of three 
buttons on the southerly portion of its floor. 
By pressing one button it could be raised, 
and by pressing another button it could be 
stopped. It could also be raised, but not 
lowered, by an auxiliary button which was 
located on the back bar. The cafe was 
lighted by means of a large ornate chan- 
delier over the approximate center of the 
stage and by side lights in brackets on the 
walls surrounding the stage and on the bal- 
cony. The plaintiff Edith Gastine, at the 
time of the accident was, and for many years 
had been, a professional dancer and enter- 
tainer. For some considerable time she had 
employed a certain theatrical booking 
agency, and particularly Evelyn Lening of that 
agency, to book her professional engage- 
ments. Through her agent plaintiff had 
been notified to be at defendant’s cafe on 
the date of the accident at three o’clock 
in the afternoon for a rehearsal. The ar- 
rangement was that various acts of enter- 
tainment were sent down by the agency to 
rehearse for the approval or disapproval of 
the defendants. Plaintiff had signed the 
usual contract in the office of her agent but 
it had not been signed by the defendants. 
She was to be engaged only if her act met 
with their approval. On the afternoon in 
question, the cafe was not open for busi- 
ness. When plaintiff arrived in San Diego 
she entered the cafe through the service 
entrance on the northeast corner and came 
around the end of the bar which was located 
to the south of the hallway leading from 
this entrance. This was her first visit to the 
cafe. She was met by defendants’ manager 
who introduced himself and inquired if she 
was one of the new acts. She replied that 
she was. He laid her costumes on a table 
in the hall and told her she would be given 
a dressing room after the rehearsal. She 
then went into the main cafe room to 
rehearse with the orchestra. She saw her 
booking agent and defendants sitting at the 
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bar and she spoke to her agent. The agent 
did not introduce plaintiff to the defendants. 
At that particular time defendants and the 
booking agent were watching the rehearsal, 
on the stage, of another act which had been 
booked by this agent. The plaintiff, upon 
her entry, saw this act being rehearsed. 
Nothing was said to her about the character 
of the stage or its operation. She proceeded 
to sort her music after which she noticed 
that the previous act was not on the stage 
although the orchestra was still playing. 
The only means of entrance to the stage, 
except for the door in the basement, con- 
sisted of four steps which went up to the 
height of the bar with a ramp five feet long 
and eighteen inches wide extending across 
the edge of the platform. One end of this 
ramp was on the bar and the other on the 
platform. Plaintiff was desirous of ascer- 
taining whether the stage floor was slippery 
and if her shoes were appropriate. She 
took a pair of shoes from the several pairs 
she had brought with her. She testified 
that she was unable to see the surface of 
the stage from the cafe floor; that she ob- 
served that no one was on the stage at the 
time; that it appeared to her that the per- 
former had finished his act and that she 
took it for granted that he had come down 
the ramp and steps although she did not see 
him; that she thought the stage was sta- 
tionary; that the lighting in the cafe was 
“dim”; that the footlights threw their lights 
upward to reflect upon the performer; that 
she walked up the steps, crossed the back 
bar on the ramp, to test the floor; that the 
floor looked like some black composition; 
that she walked straight forward and stepped 
into the elevator pit and was seriously in- 
jured. The stage had been lowered by the 
performer who had been rehearsing. These 
facts are not in dispute. The defendants and 
their witnesses testified that the main lights 
and the surrounding bracket lights were 
fully turned on. The trial court found that 
the premises were “poorly lighted.” Plain- 
tiff’s agent testified that she was aware of 
and had told plaintiff the nature of the 
stage. 


On appeal from a judgment for plaintiff the 
defendants argued that plaintiff was not an 
invitee on the premises, but at most a mere 
licensee, and that she was a trespasser im- 
mediately prior to the accident when she 
went upon the steps and ramp without the 


knowledge of the defendants. The court 
held that plaintiff was there to transact busi- 
ness of common interest and mutual advan- 
tage to them and to herself. She was a 
business invitee and defendants owed her 
all duties attendant thereon. And the invi- 
tation extended to all parts of the premises 
where the invitee, under the circumstances 
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and conditions of his invitation, would natu- 
rally be likely to go. In order to test the 
surface of the stage the plaintiff had a right 
to go up on the ramp. There was evidence 
of a failure to properly light the stage, which 
alone would be sufficient to support finding 
for the plaintiff. While it does not appear 
who lowered the stage, it was the duty of 
the defendants to see that the stage was at 
a proper level so that it would not create an 
open, unguarded shaft when plaintiff was to 
be rightfully using it in a manner to be 
anticipated by defendants; this also would 
support a finding of negligence. The fact 
that the plaintiff’s agent knew that the stage 
was an elevator stage was not imputable to 
the plaintiff. The question of the contribu- 
tory negligence of the plaintiff was a ques- 
tion for the jury. The fact that one of the 
doctors who treated the plaintiff, and for 
the payment of the bill for whose services the 
plaintiff recovered, was not, until after such 
treatment, licensed to practice medicine in 
the state, does not affect plaintiff’s right to 
recover for payment made to him. After 
the briefs on appeal were filed, the defend- 
ants moved for leave to introduce additional 
evidence in the appellate court, of the ability 
of the plaintiff to carry on her business as a 
professional dancer. Affidavits attached to 
the motion were to the effect that since the 
trial plaintiff had again worked as a dancer. 
Plaintiff's counter-affidavits alleged that 
while she had worked as a dancer since the 
trial, she was not able to engage in profes- 
sional dancing “in the manner and to the 
extent which she therefore had engaged;” 
that since the trial she had been unable to 
give more than one performance a day, etc. 
The trial court’s finding that plaintiff “has 
and will be forever unable to resume the 
said occupation and will by reason of said 
injuries be depreciated in her future earn- 
ing capacity,” was not opposed or contra- 
dicted by the proffered evidence that plaintiff 
has, to some extent, been able to work since 
the trial. Therefore the motion to introduce 
additional evidence was denied and the judg- 
ment affirmed.—Gastine et al. v. Ewing et 
al., appellants. California District Court of 
Appeal, Fourth District. July 10, 1944. 11 
CCH NEcLicEnce Cases 83. 


DIVERSITY OF CITIZENSHIP— 
CHANGE OF DOMICILE 


(PENNSYLVANIA) 


e Personal injury action 
Change of residence not a change of 
domicile 





“The abandoning of one domicile for an- 
other means much more than a mere change 
of residence. It is a serious proceeding, and 
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intention so to do should be shown by most 
satisfactory evidence, which does not exist 
here.” Plaintiff’s suit alleged that her minor 
son was injured by the negligence of the 
defendant; and she sued, in the United States 
District Court for the Middle District of 
Pennsylvania, claiming damages in her own 
right, and as guardian of her minor son. For 
purposes of jurisdiction, on the ground of 
diversity of citizenship, she alleged that she 
was a citizen of the State of New York, and 
a resident of the city of Utica. (The defend- 
ant admitted that it was a citizen and resi- 
dent of the state of Pennsylvania.) The 
defendant moved to dismiss the suit on the 
ground that diversity of citizenship did not 
exist, that the plaintiff was in fact a citizen 
of the state of New York, when the suit was 
instituted, on January 15, 1944. The plain- 
tiff testified that, since November 5, 1942, 
she had lived continuously in Utica, New 
York, where she is employed; that her place 
of residence was the house of her sister; and 
that, at the time she was first employed in 
Utica, she maintained, and still maintains, 
an apartment in Dunmore, Pennsylvania in 
which her three daughters reside. She fur- 
ther testified that she maintains the Dun- 
more apartment as a place for storage of 
household goods until she can find suitable 
living quarters in Utica; that her three 
daughters were living in Utica for a time 
but returned when conditions became too 
crowded in the home of her sister. The term 
“citizen” as used in the Judiciary Act with 
reference to the jurisdiction of the federal 
courts, is substantially synonymous with the 
term “domicile”. It is conceded that the 
plaintiff was domiciled in Pennsylvania when 
she went to Utica, New York on November 
5, 1942, and the burden is unquestionably on 
her to show a change of domicile. In Au- 
gust, 1943, in a letter she said: “As you 
know, I am working in a defense plant here 
in Utica, N. Y. for the past year. My home 
address is still Dunmore.” There is nothing 
to show that the conditions were any dif- 
ferent on January 15, 1944 when this suit 
was commenced. While there is ample evi- 
dence that the plaintiff intends to move the 
family to New York, and intends to move 
the furniture to New York, and intends to 
remain there even after the war has ceased, 
there is little or no evidence that the plain- 
tiff has in fact made her domicile there to 
uphold the burden which is upon her. The 
abandoning of one domicile for another 
means much more than a mere change of 
residence. It is a serious proceeding, and 
intention so to do should be shown by most 
satisfactory evidence, which does not exist 
in this case. The motion to dismiss was 
granted.—Earley, etc. v. The Hershey Tran- 
sit Company. United States District Court, 


THE INSURANCE LAW JOURNAL 


Middle District of Pennsylvania. July 22, 
1944. 11 CCH NEeEcLicence Cases 68. 

Leon M, Levy, Joseph T. McDonald, Connell 
Bidg., Scranton, Pa., for plaintiffs. 


Fitzgerald & Kelly, Scranton Life Bldg., Scran- 
ton, Pa., for defendant. 


FALL ON THEATRE STAIRWAY 


(TENNESSEE) 


@ Theatre used for revival services 
Contributory negligence 
Owner licensee 


Mrs. Smith had gone into the Princess Theatre 
to attend the revival services being held there 
by the church. The defendant company, the 


owner of the theatre had no connection with, 


the revival services except to furnish free of 
charge the theatre in which they were to be 
held and to supply heat and light for them. 
While the plaintiff was walking down a dark 
stairway in the theatre she fell and injured 
herself. She had gone down the stairway 
without holding on to the hand-rail and 
before the lights had been turned on. Under 
these circumstances the court held that she 
knew or should have known of the danger, 
assumed the risk, and was guilty of con- 
tributory negligence which barred her re- 
covery. Since no benefit accrued to the 
defendant owner, from the presence of plain- 
tiff on the premises, plaintiff was a licensee 
rather than an invitee, and by that standard 
of care owed to a licensee, the defendant was 
not negligent. The judgment for defendant 
was affirmed.—Smith, plaintiff in error v. 
Crescent Amusement Company, defendant 
in error. Tennessee Court of Appeals, Middle 
Section, Nashville. July 22, 1944. 11 CCH 
NEGLIGENCE Cases 20. 

Jack Keefe, David M. Keeble, Walter & Hooker, 
Nashville, Tenn., for plaintiff in error. 


Armistead, Waller, Davis & Lansden, Nashville, 
Tenn., for defendant in error. 


HOSPITAL'S LIABILITY— 
PATIENT INJURED BY NURSE 


(CALIFORNIA) 


e Finger crushed in bed-adjusting 
mechanism 


While the nurse was lowering her bed, the 
plaintiff placed her hand in a part of the 
bed-lowering mechanism and injured it. The 
nurse, who observed plaintiff extending her 
arm to a place of danger, failed to warn her. 
Plaintiff was not familiar with the mecha- 
nism. Issues as to negligence and contribu- 
tory negligence were resolved by the trial 
court, in favor of the plaintiff, for whom 
judgment was entered. On appeal it was 
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held that plaintiff was an invitee toward 
whom the hospital was required to exercise 
ordinary care in providing a bed and at- 
tached devices reasonably safe from danger. 
The question as to whether plaintiff was 
guilty of contributory negligence because 
the bed-adjusting device was obviously dan- 
gerous was a question for the determination 
of the trial judge.. It could not be said that 
plaintiff admitted that her injuries were due 
to her own lack of care because she told the 
nurse that she realized that it was not the 
nurse’s fault; since plaintiff satisfactorily ex- 
plained that remark by saying that she knew 
the nurse didn’t mean to do it, and that she 
feared the nurse might lose her job. There 
was evidence to support the finding and 
judgment. The trial court did not err in re- 
fusing to grant defendant’s motion (under 
the Coldiers’ and Sailors’ Civil Relief Act 
of 1940) to continue the trial, on the ground 
that the nurse was serving in the Army. 
The nurse, after the accident, enlisted and 
was serving as a nurse in the United States 
Army at the time of the trial. The action 
was dismissed as to her, and her deposition 
was taken and received in evidence. It did 
not appear either that she would or could 
have testified to any material evidence not con- 
tained in her deposition, or that defendant 
was prejudiced by her absence from the 
trial—Welsh v. Mercy Hospital, appellant. 
California District Court of Appeal, Third 
District. August 14, 1944. 11 CCH Nectr- 
GENCE Cases 155. 


Van Dyke & Harris, for appellant. 
Sumner Mering, for respondent. 


HOTEL’S LIABILITY—FALSE 
REGISTRY AS MAN AND WIFE 


(NEW YORK) 
© Fall down hotel elevator pit 


In his charge the Trial Judge said: 


“It was the duty of the defendant to see that 
the elevator doors were properly closed. The 
gates or doors leading to the shafts of the eleva- 
tor were required to be locked or bolted or 
securely fastened on the shaft side, that is, from 
the inside. * * * The duty which I have charged 
you the law imposes upon the defendant in the 
maintenance and operation of passenger eleva- 
tors is not diminished by the fact that the 
plaintiff may have intended to occupy a room 
with a female not his wife or that he imposed 
upon the hotel authorities by misrepresenting 
some person to be his wife, or by making use 
of an assumed name. I charge you that for the 
purposes of your consideration of this case the 
plaintiff was a guest of the hotel and that the 
obligation of due care as I have charged it to 
you was applicable to this plaintiff in the same 
manner as to other guests and to other persons 
lawfully on the premises.”’ 


1944 


NEGLIGENCE 


To these instructions counsel for the de- 
fendant took exception and argued on appeal 
that the plaintiff’s fraudulent misrepresenta- 
tion of his personality made a him a tres- 
passer on the hotel premises. This contention 
the court rejected, saying that the misstate- 
ment of their names and status by the plain- 
tiff and his companion certainly did not prove 
that the defendant’s one and only purpose in 
their case was to treat with other particular 
individuals who were not present at the 
time. Foremost on the defendant’s part was 
an intention to contract with the man and 
the woman who had put signatures on the 
register and, that being so, the plaintiff be- 
came a guest of the hotel, though the de- 
fendant may perhaps have been deceived as 
to his identity. Whether the plaintiff’s 
trickery was nevertheless enough to dis- 
able him from maintaining this action was 
an additional question. Defendant made no 
specific exception to the trial judge’s charge 
denying any disablement of the plaintiff as 
the result of the imposture; the defendant 
did not set up the imposture as a defense 
in its answer; and the motion to dismiss at 
the close of the case did not mention the 
matter at all. Thus there is no formal war- 
rant in this record for the defendant’s de- 
mand that the plaintiff forfeit his recovery 
for his misconduct. The provisions of the 
statute against keeping houses of ill-fame do 
not require the dismissal of the complaint 
on some theory of public policy. The judg- 
ment for plaintiff was affirmed.—Rapee v. 
Beacon Hotel Corporation, appellant. New 
York Court of Appeals. July 19, 1944. 11 
CCH NEGLIGENCE Cases 144. 


Joseph F. Murray, Reginald V. Spell, for ap- 
pellant. 
Benjamin H. Siff, Bernard Reich, for respondent. 


MALPRACTICE—AGGRAVATION OF 
INJURIES BY PHYSICIAN 


(CALIFORNIA) 


© Independent wrongdoers 
Satisfaction of judgment against one 


Plaintiff was injured in an automobile acci- 
dent and received medical and surgical treat- 
ment necessitated thereby. In 1940 she sued 
Robert Wubben, the negligent motorist, and 
recovered judgment in the sum of $15,000. 
Upon payment by Wubben of $5,753.22 the 
judgment was satisfied of record and plain- 
tiff signed a document releasing him from 
further liability. In August, 1941, plaintiff 
brought the present malpractice action against 
W. S. Mortensen and W. L. Mortensen, the 
doctors who treated her injuries. Among 
other things, it was alleged that defendants 
negligently treated a fracture of the femur 
bones by failing to secure them in position, 
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and that, notwithstanding the fact that an 
X-ray picture showed the bones were out of 
position, defendants failed to reset them and 
knowingly permitted them to heal in im- 
proper alignment, as a result of which plain- 
tiff’s legs were shortened and bowed and 
their use practically lost to her for life. In 
their answers defendants set up the affirma- 
tive defense that the judgment, satisfaction 
of record and release in the first action 
against Wubben operated to discharge any 
liability on their part. The issues thus ten- 
dered by the answers were separately tried, 
and the court concluded that the facts 
pleaded constituted a complete defense to 
this action. Accordingly, judgment was en- 
tered in favor of each defendant, with costs, 
and this appeal followed. The law regards 
the act of the original wrongdoer as a proxi- 
mate cause of the damages flowing from the 
subsequent negligent medical treatment and 
holds him liable therefor. But the fact that 
plaintiff could have obtained full compensa- 
tion for all damages in the action against 
the original wrongdoer, does not establish 
that she has been compensated. The plea of 
former recovery, therefore, involves a con- 
sideration of what the injured party did in 
fact recover in her action against the orig- 
inal wrongdoer rather than what she could 
have recovered therein. A release of a cause 
of action against a wrongdoer is not a re- 
lease of a separate or distinct cause of action 
against another independent wrongdoer. It 
follows that the mere release of Wubben 
from liability did not result in the discharge 
of the cause of action against defendants. A 
release of the original wrongdoer should re- 
lease an attending doctor from liability for 
aggravation of the injury if there has been 
full compensation for both injuries, but not 
otherwise. The only approximation of fair 
compensation for all the damages sustained 
by plaintiff which the record offers is the 
sum of $15,000, the amount of the judgment 
against Wubben. Until plaintiff has received 
money in excess of that figure, there is noth- 
ing to show that she has been compensated 
twice for the same injury. It is undisputed 
that plaintiff received only $5,753.22, or 
slightly more than one-third of the amount 
of the judgment, and she is therefore en- 
titled to recover from defendant for actual 
damages suffered by reas6n of their tortious 
acts, if any, for which she has received no 
compensation. The presumption that the 
payment of any sum in consideration of the 
release of one of several joint or independent 
concurrent tort feasors will be presumed to 
have been made and accepted as full com- 
pensation or satisfaction for the alleged in- 
jury, should not be indulged where, as here, 
the injured person’s claim embraces separate 
injuries caused by independent successive 
tort feasors and is liquidated by a judgment 
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against the original tort feasor. However, 
here, the jury’s award in the action against 
Wubben is not binding on defendants or res 
judicata as to them. They have the right to 
show what damage, if any, was actually suf- 
fered by reason of malpractice and to have 
the jury’s award in the action restricted to 
the difference between such damage and any 
sum already received by plaintiff as compen- 
sation therefor. The record is devoid of 
facts from which double recovery could be 
inferred. The judgments for the defendants 
were reversed.—Ash, appellant v. Mortensen 
et al. California Supreme Court. August 11, 
1944. 11 CCH Neciicence Cases 158. 


Anne O'Keefe, Ralph C. Curren, for appellant. 


Chase, Barnes & Chase, William M. Rains, for 
respondents. 


MALPRACTICE—TREATMENT BY 
INTOXICATED PHYSICIAN 


(OHIO) 
e Directed verdict on opening statement 


“MR. HARRIS: If the court please, I move for 
judgment on the opening statement of counsel. 


(Thereupon the jury was excused from the 
court room and counsel for plaintiff and 
counsel for defendant argued the motion to 
the court, after which the jury was returned 
to the court room and resumed their seats 
in the jury box, and the following proceed- 
ings were had:) 

‘“‘THE COURT: Ladies and Gentlemen of the 
Jury, this is going to be a very short case and 
you are going to have nothing to do, Some of 
you were before me yesterday and I said I hoped 
the next time you were before me you would 
have to do the work and I would not have it 
all to do. 


“It is agreed in this case as follows: That the 
plaintiff went to the defendant for the purpose of 
having a blood test made by the defendant 
physician; that the defendant at said time was 
grossly intoxicated; that the plaintiff saw that 
the defendant was grossly intoxicated and re- 
fused to be treated by him; that the defendant 
insisted upon treating the plaintiff and the 
plaintiff submitted to being treated by him, and 
that the plaintiff claims that as a result of the 
treatment, which was improper and not accord- 
ing to what an ordinary physician—that by rea- 
son of not exercising the skill a physician should 
exercise he was damaged. 


“On the opening statement, the defendant moves 
for a directed verdict and I grant that motion 
on the ground that if I myself take the chance 
of being treated by someone whom I ought not 
take the chance of being treated by. In other 
words, if I go to a doctor who is drunk and I 
know he is drunk and let him treat me because 
he insists on treatment (treating) me I take the 
consequences thereof and that is my own fault, 
in plain language, and I am guilty of negligence 
in law which contributes to a proximate cause 
of an injury. That is the reason why I direct 
you all to sign the verdict * * *’’ 
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Following the entry of judgment for the de- 
fendant, the plaintiff appealed. The Court 
of Appeals affirmed the judgment. Had the 
plaintiff the right to rely upon the skill of 
the defendant when the latter was grossly 
intoxicated? Could reasonable minds differ 
on the conclusion that reasonably prudent 
persons would not permit a physician to act 
under such circumstances? “It would seem 
that any reasonable person would naturally ask 
—why did you let the physician proceed? Why 
did you not at once leave his office? You 
certainly saw he was in no condition to use 
a needle upon you. It must have been ap- 
parent to any reasonable person that the 
physician in such a condition might even 
select the wrong drug, or inject an over- 
dose.” A patient does not have the right to 
rely upon the professional representation 
of ability contained in the fact that the 
physician holds himself out as such and in- 
sists upon his ability to properly practice 
his profession, where the physician is grossly 
intoxicated and the patient is fully aware of 
it. Ordinary care for one’s own safety 
would impel the ordinarily careful and pru- 
dent person to seriously doubt the physi- 
cian’s ability and cause the patient to refuse 
treatment. The judgment of the trial court 
was affirmed.—Champs v. Stone. Ohio Court 
of Appeals, First Appellate District. March 
27, 1944. 11 CCH Nec LiceNce CAses 133. 


Louis R. Schear, for appellant. 
Walter W. Harris, for appellee. 


MARRIAGE SUBSEQUENT TO INJURY— 
RIGHT OF HUSBAND TO RECOVER 


(PENNSYLVANIA) 


e Street car passenger injured 
Appeal quashed—Issue not raised 
in trial court 


While a passenger on the defendant’s street 
car the plaintiff, Sara Orga, was severely 
injured through the negligence of the motor- 
man, and without any fault on her part. At 
the time of the accident she was engaged to 
be married to Christ Orga, and in spite of 
her serious injuries, she went ahead with the 
ceremony and was married to him, some 
five weeks following the accident. She and 
her husband sued the defendant street rail- 
way, claiming, for the wife, for her pain and 
suffering, and her loss of earning power; 
and for the husband, for the loss of the 
society, service, consortium and earnings of 
his wife, and for the moneys expended by 
him for her medical, hospital, etc. expenses, 
following the marriage. Both plaintiffs had 
verdicts and judgment below. The motion 
for a new trial did not assign as error that 
the husband was not entitled to recover any 
damages, because of his having married the 


wife plaintiff five weeks after the accident. 
However, this point was made for the first 
time on appeal. The plaintiffs-appellees moved 
to quash the appeals on the ground that the 
“statement of questions involved” presented 
no matter or question raised or argued in 
the court below. The appeals were quashed. 
Issues presented on appeal must be limited 
to those raised in the court below. Without 
objection from the defendant, the trial judge 
instructed the jury that the wife would be 
entitled to be compensated for any loss of 
earnings that she had sustained down to the 
time of her marriage, and to compensation 
for the pain, suffering and inconvenience 
which she endured as a result of the acci- 
dent, as to which they were to consider 
whether the injury was continuing or had 
terminated. The husband, he told the jury, 
would be entitled to a verdict for all the 
reasonable expenses incurred for the wife 
as a result of the accident; and also to com- 
pensation for the loss of the services of his 
wife after the time he married her. That 
would involve the aid, comfort, and society 
that the wife would be accustomed to give 
her husband, of which he was deprived be- 
cause of the accident. The court then asked 
counsel if they had any corrections or addi- 
tions to suggest, and they both replied that 
they had none. No exceptions were taken 
to the court’s charge by defendants’ counsel. 
There is no doubt of the right of the hus- 
band to recover for the expenses incurred 
by him for the cure of his wife. As to com- 
pensation for the loss of his wife’s services, 
there is very respectable authority to sup- 
port a verdict for that too. But the court 
need not decide that for the issue was not 
raised in the court below. No injustice is 
done the appellants by this course, for under 
the theory on which the case was tried, by 
both parties, the wife plaintiff was only per- 
mitted to recover for the loss of her prob- 
able earnings down to the date of her marriage, 
that is, for five weeks after the accident. If 
the point first raised in this court had been 
presented in the court below at the trial, and 
the court had been impressed by it, the 
wife’s recovery for loss of earnings would 
not have been limited by her marriage date. 
Certainly her marriage should not have the 
effect of relieving the defendants of liability 
for any damages resulting from her loss of 
earnings and earning power due to the neg- 
ligent act of its motorman.—Orga et Vir v. 
Pittsburgh Railways Company, etc., appel- 
lants. Pennsylvania Superior Court. July 
15, 1944. 11 CCH Nec.icence Cases 61. 


Leo A. Nunnink, 2003 Law & Finance Bldg., 
Pittsburgh, Pa., for appellants. 

Edward O. Spotts, Jr., ist fl. Jones Law Bidg., 
Samuel G. Alter, 501 Berger Bldg., Pittsburgh, 
Pa., for appellees. 
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MUNICIPALITY'S LIABILITY—ELECTRIC 
SHOCK TO TREE TRIMMER 


(CALIFORNIA) 


@ Inspection of line 
Instructions 


Respondent was an experienced tree trim- 
mer and tree surgeon, having been engaged 
in that line of work for a number of years, 
both in Southern California and elsewhere. 
He had had considerable experience in trim- 
ming trees near high voltage wires. He 
saw a “High Voltage” sign posted on the 
crossarm of a pole and knew it was a warn- 
ing of danger. Respondent examined the 
wires running through the trees when he 
contracted for the work, again just before 
starting to trim the trees, and finally from 
each tree as the work progressed. The first 
and second inspections were made from the 
ground. These disclosed that the wires 
“were well insulated,” that they were “cov- 
ered wires,” and he “could see no breakage” 
in the covering. However, respondent could 
not see the wires at some places where the 
foliage was heavy. Likewise, there was 
some interference from the foliage with his 
inspection of the wires while working in the 
trees, but as far as he could see the wires 
were well covered. Actually, however, there 
was a bare or worn space of approximately 3 
feet in length about midway between trees 
Nos. 5 and 6. From a judgment for $20,000 
for the plaintiff, the defendants appealed. 
While the reviewing court found without 
merit the contentions of the appellants, that 
they had met the standard of ordinary and 
reasonable care by placing their wires some 
42% feet above the ground; that appellants 
could not have reasonably anticipated dan- 
ger, and that appellants’ duty to respondent 
was met when periodic service inspections 
were made, the case was reversed for error 
in the instructions. A series of instructions 
told the jury that defendants were subject 
to General Order No. 64-A of the California 
Railroad Commission, which deals with over- 
head power line construction and mainte- 
nance. It was error to give these instructions, 
because the California Railroad Commission 
had no jurisdiction to regulate and supervise 
municipally owned public, utilities and there- 
fore General Order No. 64-A had no appli- 
cation to the case. It was prejudicial error 
to give these instructions because the jury 
was in effect told that any failure by de- 
fendants to maintain their electric lines in 
conformity with the rules embodied in Gen- 
eral Order No. 64-A constituted negligence. 
Also, a contradictory instruction on contrib- 
utory negligence was erroneously given; also 
an instruction that the burden of proving 
contributory negligence rested on the de- 


fendants. The judgment for plaintiff was 
reversed, and the case remanded.—Polk v. 
City of Los Angeles et al., appellants. Cali- 
fornia District Court of Appeal, Second Dis- 
trict, Division Three. August 1, 1944. 11 
CCH NEGLIGENCE Cases 14/7, 

Ray L. Chesebro, City Att’y, S. B. Robinson, 
Chief Assistant City Att’y, Everard L. McMurrin, 
Deputy City Att’y, for appellant. 


Samuel A. Rosenthal, Burton B. Crane, for re- 
spondent. 
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CUDUAAAADI ONAN EAUU ATLANTA Hnnn tant 


RED CROSS men and women by the thousands are in 
the field with our troops on every battlefront. RED 
CROSS furnishes life-saving plasma for our soldiers, sailors 
and marines. RED CROSS brings entertainment to the 
wounded and homesick. RED CROSS gives personal 
aid to all of our service men and to their families. 


REP CROSS serves humanity without reservation. 
The RED CROSS is asking for our help now. 


Do Your Part 


for the Red Cross - - - 
Today! 
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